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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAII

" DOUGLAS LEONE AND PATRICIA A.

_TIunder that certain unrecorded
- .Leoné-Perkins Family Trust
- dated August 26, 1999, as
;f'gmended, o
Plaintiffs,
. vs.
CTICOUNTY OF MAUI, a political
" subdivision of the State of
WHawaii; JEFFREY S. HUNT, in
“his capacity as Director of
the Department of Planning of

" the County of Maui; DOE
ENTITIES 1-50;

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

. )
Defendants. )
)

Civil No. 07-1-0496(3)

‘ORDER GRANTING DEFENDANTS":'

‘FOR SUMMARY JUDGMENT OR
:RARTIAL SUMMARY JUDGMENT;

(Other C1v11 Actlon)

MOTION TO DISMISS COMPLAINT,
FILED NOVEMBER 19, 2007 OR - ..
IN' THE ALTERNATIVE; MOTION -

CERTIFICATE OF SERVICE

ORDER GRANTING DEFENDANTS‘ MOTION TO DISMISS COMPLAINT~
FILED NOVEMBER 19, 2007 OR IN THE ALTERNATIVE, -
MOTION FOR SUMMARY JUDGMENT OR PARTIAIL SUMMARY JUDGMENT

Defendants COUNTY OF MAUI and JEFFREY S. HUNT'S

(“Defendants") motion to dismiss complalnt filed November 19,

2007 or in the alternative, motion for summary judgment or

partial summary judgment was heard om February 20,

2008 and

December 12, 2008. Mary Blaine Johnston, Esg., Deputy
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Corporation Counsel for the County of Maui appeared on behalf‘of.

Defendants. Andrew Varnum Beaman, Esg. appeared on behalf -of

plaintiffs DOUGLAS LEONE and PATRICIA A. PERKINS-LEONE

(“Plaintiffs”).

At the hearing held on February 20, 2008 PlaintifﬁSﬁ'

requested time to conduct'diSCOVery. This regquest was grahteda,

and further hearing on Defendants’ motion was scheduled:fof7june“

20, 2008. By agreement of the parties, further hearlng on the

instant motion was held on Decemberfiz, 2008. On that date,

Court placed on the record an approximately‘ll page rullng

granting Defendants’ motion to dismiss and instruoted'moGa t?to'

prepare an appropriate order. None of the parties requested

findings of fact and conclusions of law. By letter dated January

2, 2009, and pursuant to the Rules of the Circuit Courts of thef

State of Hawai'il, Rule 23, mwovant submitted to the Court proposed

findings of fact, conclusions of law and order, a proposed flnal

judgment, and a copy of the December 12, 2008 transcript oﬁ ,

proceedings. By letter dated January 8, 2009, Plaintiffsf;

submitted a copy of 2 proposed order granting pefendants’ motion

to dismiss complaint filed November 19, 2007 or in the

alternative, motion for summary judgment or partial summary

judgment. By letter dated January 9, 2009, Defendants responded

to plaintiffs’ letter dated January g, 2009. By letter dated

January 12, 2009, plaintiffs responded to Defendants’ letter

dated January 9, 2009, and transmitted to the Court Plaintiffs-’



proposed findings of fact and conclusions of law. Finally, by

letter dated January 13, 2009, Defendants'’ responded to

. plaintiffs’ letter of January 12, 2009 and noted their objections

to Plaintiffs’ proposed findings and conclusions. After‘Careful_f

coﬁsideration of all of the submissions of the parties, the Courtk

feleéts'to enter the following order granting Defendants'’ motion -

A;vln the form that appears below.

I. INTRODUCTION

Plalntlffs filed their complalnt in the above matteri

November 19, 2007. The complalnt asserts clalms of 1nverse

7fcondemnatlon under both the Constltutlons of the State of Hawalle

M;and the United States of America alleglng that Plalntlffs'

vbeaehfront property located at Palauea Beach, Makena, Mau1, has

i“no economlcally v1ab1e use” because the. property was de51gnated
- fo “park” use by the 1998 Kihei- Makena Community Plan.

Plalntlffs allege that such de81gnatlon constltuted a “taklng of

| prlvate property for public use” by the County of Maui. Thus,

.Plalntlffs contend that the County'of Maui should buy the subject

 property from Plaintiffs. Plaintiffs also contend they are

ientitled to “just compensation” under Article I, Section 20 of

the Hawai 1 State Constitution and under the Fifth and Fourteenth

Amendments to the United States Constltutlon Plaintiffs also

assert claims under 42 U.S.C. § 1983 for both equal protectlon

and substantive due process violations, and punitive damages

under 42 U.S.C. § 1983 in the amount of $50,000,000.



fﬁfiled'their supplemental memorandum 1nesqpport of the instant

“:deefendants, however,

Defendants filed the instant motion on January 18,

2008. The motion came before the Court for hearing on February

20, 2008 at which time the parties preSeﬁted oral arguments.

,Pléintiffs requested an extension to alloW‘discovery to’bev

,condueted in order to respond to Defendanté' motion. ‘The-Courtf

,jgranted an extension to allow dlscovery to be conducted and

vgallowed the parties to file supplemental memoranda Defendants:

. motion on November 21, 2008. In their supplemental memorandum,

:Defendants withdrew their request for partial summary;judgmeﬁtﬁ

reserved the righé”to re-file mbtiehsffdr5

_partlal relief in the event that the complalnt was not dismissed

in its entirety. Plaintiffs filed thelr response to Defendants’

:supplemental memorandum on December 4, 2008.

II. FACTUAL BACKGROUND

The instant action concerns Qne of eleven beachfront

'1otsflocated at Palauea Beach, Makena, Maui, collectively

‘referred to as the “Palauea Beach Lots” (Parcels 13-23).  Nine of

the lots, including Plaintiffs’ (Parcel 15) have a land use

‘de51gnatlon of “Park” under the 1998 Kihei-Makena Community Plan

(YKMCP”) . The nine “Park” lots lie within the State Land Use

fCommission’s Urban District and the County of Maui’s Special

Management Area (“SMA“). The State of Hawai~i enacted Chapter

2052 of the Hawai~i Revised Statutes, pursuant to the Federal

Coastal Zone Management Act, in order to protect coastal areas in



the State, identified as “speéial management areas.” .PatééiéilSé

19 are currently zoned HM, Hotel.

In 1996, the Maui County Council passed Resoluti§
121 calling for the County of Maui to purchase nine of tﬁe
with the “Park” designation to be used as a public beacht

By 1999, the Council determined that the County lacked su

funds to purchase all nine lots. Instead, the County det

that it was only able to purchase two of the lots. Thus.
Maui County Council paésed»ReSolution 99-183 authorizing :
purchase of Parcels 18 and 19. The seven other lots weré

private individuals.

In February, 2000, Plaintiffs pufchased Parcéi
particularly described as Tax Map Key No. (2) 2-1—011—015
the address of 4492 Makena Keoneoio Road, Makena, Hawaii
“subjéct property”) . The subject property has a “Parkf“}
designétion under the KMCP and is in a “spécial managemégF;%féaﬂs
as defined in H.R.S. § 205A-22, and therefore is goverﬂed?gx_ﬁhev
Special Management Area rules for the Maui Planning Coméi;éién,,
as codified in Chapter 202 of the Department of Planning%;ﬁdﬁﬁty
of Maui Regulations (“SMA Rules”). Plaintiffs proposedfgéxbﬁiid
a single-family residence on their parcel, a use inconéiséént
with the KMCP designation for “Park” use. o

Plaintiffs began taking initial steps to apply fbr a

community plan amendment as early as 2003. 1In 2004, Munekiyo &

Hiraga, the planning consultants retained by Plaintiffs, wrote to

5



'tdiSpUteS abut the use of the Palauea Beaoh Lots.

“1;the Plannlng Department and other Palauea Beach lot

",from HM Hotel and A-2 Apartment to “Slngle Family."’

" _planning Departmen

‘various County departments advising them that the Plaintiffs were t

 filing and preparing documents necessary to apply for a community -

plan amendment. In 2003, the owners of Parcels 13 and 14

7}:initiéted.administrative and court proceedihgs against the’Conntyf
offMeuibin conjunction with efforts by these owners to build B
i;reéidences on their lots. The Department of Plannlng for the
,_;County of Mauil ant1c1pated that there would continue to be

Thus in 2006

owners

>V1n1t1ated a procecs to amend the KMCP to change the de81gnatlon

T?of the lots from “Park” to “Re51dent1a1”‘and to change the zonlngg
The - -
t stated it would present the requests for the

'changes to the Maui County Council, the body charged pursuant to

Maul County Code §2.80B.60 and the Maui County Charter §§8 8.4

and 8- 8 6 with making the final determlnatlon whether there

A‘should be an amendment to a community plan and change the zoning.

As an environmental assessment (“EA”) would be necessary for such

“a'change and the County did not have the funds to pay for such a

process, the County requested and the Palauea Beach Lot owners

agreed to pay for the EA.
A preliminary draft environmental assessment was

provided to the Planning Department by Munekiyo & Hiraga. On

February 20, 2007, Munekiyo & Hiraga responded to comments that

,héd been made by the County of Maui about the Preliminary Draft



EA,‘producing a revised Draft EA entitled “Draft Environmx

Assessment: Entitlements Action for Palauea Parcels” to

County for its review. On February 22, 2007, the Planning

Department forwarded a chy of the Draft EA to the Office

Environmental Quality Control (“OEQC“) for publication i
Environmental Notice, which provides the public with the

opportunity to review and comment on all projects that m
an 1mpact on the env1ronment The notice of the Draft,EA
publlshed in The EnVJronmental Notice on March 8, 2007.

Februaryy 2007, the Draft EA was submltted by the Plann_

Department to the Maui. Plannlng Commission for its revie
comments. Planning Director Jeffrey Hunt stated in hlg
26, 2007 letter to the Planning Commission transmitting:
EA: “To prevent future'problems associated with the
inconéistencies between the Kihei-Makena Community Plan 
( Zoning, the Planning Direcfor proposes to initiate landé
améndments that reflect the intended residential use of'tﬁéf_;
properties and the existing park use of the County—ownéé#ﬂ
propéerties.” B
On March 8, 2007, Deputy Planning Director Coiiééﬁ
Suyama circulated the Draft EA to various county, staté,vfederal
and other agencies for comment and recommendations. TheiDréft EA

waes discussed at length by members of the Planning Commiséion at

its March 13, 2007 meeting.



On September 25, 2007, Plaintiffs, through their
planners Munekiyo & Hiraga, Inc., submittéd an SMA Assessment

Application pursuant to §12-202-12 of the SMA Rules. The Final

;EA was submitted by Munekiyo & Hiraga in October 2007. The
‘ flénhing Department recommended to the Planning Commission that
,‘git ac¢ept the Final EA and issue & ?Finéihgs,of No Signifiéant
;Impactﬁ (“WFONSI”) determination. The’Final EA was placedroh”théf
’fégéﬁda'fbr the Planning Commission at iﬁé>JanUary 22, 2008::-
- rﬁééti’hg. | |
By letter dated‘October 25¢ 2bé7 (“Rejection Leﬁ§é?f’1

’*beirectdr,Jeffrey Hunt, acting throughlﬁﬁe Planning Depaftméhﬁ;

" returned to Plaintiffs’ consultant the SMA Assessment

_Application, stating that the application would not be processed

‘because:
"The subject property is designated “Park” on the
Kihei-Makena Community Plan (Community Plan). The
proposed Single-Family dwelling is inconsistent
with the Community Plan. -An application for a
Community Plan Amendment was not submitted .
concurrent with the subject application.

Section 12-202-12(f) (5) states that an application
‘“cannot be processed because the proposed action .
is not consistent with the County General Plan,
Community Plan, or 2Zoning, unless a General Plan,
Community Plan, or Zoning Application for an
appropriate amendment is processed concurrently
with the SMA Permit Application.

" The Rejeétion Letter further stated that “[i]f you wish to

proceed in the future, a new application with appropriate

submittals will be required. Said application will require



‘consistency with the Community Plan in order to be processed.”

plaintiffs did not appeal the Rejection Letter to the Planning

Commission.
At the Planning Commission‘s:meeting of February 12,

the Planning Commission discussed the proposed KMCP plan i'

2008,
~amendment and deferred further action on the Final EA requestlngf
a full‘archeological study be completed.

Plaintiffs filed their complaint on November 19, 2007

III. STANDARD OF REVIEW

Rev1ew of a motion to dlsmlss for lack of subject

: matterAju:isdictlon “is based on the contents of the complalnt

,the eilegations of which we accept as true and construe in - the

'119ht most favorable to the plaintiff. Dismissal is improper

unless ‘it appears beyond doubt that the plalntlff can prove . no

‘set of facts in support of his claim Wthh would entitle hlm to

relief.'” Norris v. Hawaiian Airlines, Inc., 74 Haw. 235, 240

842 P2d 634, 637 (1992), aff‘d, 512 U.S. 246 (1994) . Furthe’r,
wwhen considering a motion .to dismiss pursuant to Rule 12 (b) (1)

"the [trial] court iS-notkrestrictéd to the face of the pleadings,

but may review any evidence, such as affidavits and testimony, to

resolve factual disputes concerning the existence of
jurisdiction.”  Id. “Whenever it appears by suggestion of the
parties or otherwise that the court lacks jurisdiction of the

subject matter, the court shall dismiss the action.” Hawaii

Rules of Civil Procedure Rule 12 (h) (3) .

\0



IV. DISCUSSION

Defendants contend that the Court should dismiéS}%ﬁeff
Complaint in its entirety because the Court lacks jurisdiction as

claims are not ripe for adjudication. Defendéﬁﬁsf;

Plaintiffs’

argue that Plaintiffs have failed to pursue the administrative

avenues open to them to obtain rullngs that could resultvl héir

being able to proceed with-building a house on their propﬂ
specificélly: |

(1) Plaintiffsvhavedfailed to exhaust their
administrative remedies in not‘appealing Planning Directo:
Jeffrey S. Hunt'’'s October 25, 2007 decision'te,the Maui Pla
Commission as provided by §12-202-26 of the SMA Rules of
Planning Commission; |

(2) Plaintiffs have failed to pursue the
administrative avenue available to them by submitting an SMA iei
Permit Application (as opposed to an SMA Assessment Applleetlgn)
for an SMA Major Permit pursuant to §12-202-12(f)(5) of thengA 
Rules; and

(3) Plaintiffs have failed to pursue and obtaiﬁ-et
final decision by the Maui County Council on the proposed.'s
amendment to the KMCP to change the land use designation of their
property from “Park” to “Residential.”

“Under the ripeness doctrine, a court should ‘reserve
judgment upon a law pending concrete executive action to carry

its policies into effect[.] " Save Sunset Beach Coalition v.

10



city and County of Honolulu, 102 Hawai'i 465, 483, 78 P.3d 1, 19

(2003) , guoting, Bremner V. City & County of Honolulu, S6 Hawai”itef

1024, 144, 28 P.3d 350, 360 (App.2001), reconsideration denied,

(July 5. 2001), cert. denied, (August 13, 2001) . “The need to
avoid premature adjudication supports a definition of ‘dispute’

‘that requires more than a ‘difference of opinion’ as to pclicy.:

- The rationale underlying the ripeness doctrine and the

.traditicnal reluctance of courts to apply injunctive and

'declaratory remedies to administrative determlnatlons is ‘to-

 prevent courts, through avoidance of premature adjudlcatlon - from

v:entangllng themselves in abstract dlsagreements over

administrative'pollc1es, and also to protect the agencies from

judicial interference until an administrative decision has been

formallzed and its effect felt in a concrete way by the

.fchallenglng parties.’ Id., citing, Grace ‘Business Development

:Q'Corp.:V:'Kamikawa,~92 Hawai’i 608, 2, 994 P.2d 540, 544’(2000}§
Plaintiffs, through their initial memorandum in

Qpposition to Defendants’ motion filed on February 12, 2008,

relied on GATRI v. Blane, 88 Haw. 108, 962 P.2d 367 (1998) ‘in

support of their argument that the Director’s Rejection Letter of

October 25, 2007 was a “final decision” or “final adverse action”

by an administrative agency, and thus Plaintiffs have exhausted

all their administrative remedies and the case is ripe for

adjudication.



T GATRI, GATRI submitted an application for an

permit for its property on March 8, 1996. On March 29, 12

Director of the Planning Department of the County of Maui,

letter, informed GATRI thét;’

[P} lease be advised that the proposed restauran
use for the property is inconsistent with the
vgingle-family” land-use designation in the Ki
Makena Community plan, and therefore, said use
inconsistent with the county general plan. ‘
In accordance with the [Maui SMA Rules], Sectio:
12-202-12, and in comsideration of the above
determination, the;pioposed action cannot be
processed because . it is not consistent with the
community plan, unless & community plan amendme:
to designate buSiness is processed concurrentl
with the SMA permit application. : :

7d.. 88 Hawai‘i at 109-10, 962 P.2d at 368-69.

The GATRI Court stated that undér‘the SMA Rulés
decision of the Directpr notvté'process [the]‘applicati§ﬁw
final decision equivalent to abdenial of the.application; gséé;
Id., 88 Hawai‘i at 111, 962 P.2d at 370. The GATRI Court-held
that “the circuit court had jurisdiction over this‘appeéilg£j$ 
final decision of the Director.i Therefore, GATRI eXhaustéé;iﬁé‘
administrative remedies.” 1d., 88 Hawai’i at 112, 962 Pﬁ2$ﬁé£
. 371. The GATRI Court noted in its holding that “[t]hereji§ ﬁo’

express procedure provided in the Maui charter or the Maui SMA

rules of an appeal of the Director’s decision on a minor permit

application to the Commission.” Id.

The SMA Rules in effect in 1996 that applied to GATRI

did not contain any e€xXpress provisions to appeal an adverse

12



decision of the Director. However, the SMA Rules have been

. amended to include §12-202-26, which now reads:

‘Appeal of the director’s decision may be made to
the commission by the filing of a notice of appeal
with the department not later than ten days after
the receipt of the director‘s written decision,

or, where the director’s decision is not required
by the commission or these rules to be served upon
appellant, not later than ten days after the
meeting at which the commission received
notification of the director’'s decision.

 'SMA:Ru1e §12-202-26 [Eff 1/1/94; am and cdmp'9/28/97; am and-CQm:

f11/4/02],; FUrther, §12-202-32, entitled “Disposition of»appeal’

states:

The commission may affirm the decision of the
director, or may remand the case to the hearing
“officer, if any, with instructions for further
proceedings; Or it may reverse the decision of the
director if the substantial rights of the :
appellant may have been prejudiced because the

decision is: .

(1) Based on clearly erroneous findings of
material fact or erroneous application of
law; or . ‘

(2) Arbitrary or capricious in its application;
or , ’

(3) A clearly unwarranted abuse of discretion.

SMA Rﬁle §12-202-32 [Eff 11/4/02; comp 11/4/02; am and comp
12/20/04]. As a result ,parties now aggrieved'by decisions of
the birector of Planning may appeal to the Planning Commission.
Thus, since the SMA Rules expressly provide a procedure for an
appeal of the Director’'s decision, and since there is no factual
allegation in the instant Complaint that Plaintiffs have availed

themselves of the appeal process, Plaintiffs have not exhausted

13



their administrative remedies. Therefore the instant case is not

ripe for adjudication.

plaintiffs argue that they do not have the right to

- éppeal the. Rejection Letter because §12-202-206 was added to thef.”
i_SMA.Rules in connection with an amendment to §12-202-14 on SMA

[minér’permits, which expressly provides for appeals of such

‘;'dec151ons under §12-202-26%. Plaintiffs contend that since §12dM

;g;202 12 does not 1nclude such express 1anguage, §12-202-26 dées;-

ot apply to SMA Assessment Appllcatlons filed under §12—202+12

;:However,_Plalntlffs Exhibit 19 attached to thelr memorandum 1n

e;oppésition to Defendants“motionvto dlsmlss (Exhibit S to

'“,Defendants’ supplemental memorandum) supporte a>different

conclusion. Said exhibit contains the findings of fact and

eonClusions of law; decision and order filed on April 15, 2005 in

two proCeedings (1) In the Matter of the Appeal of Rescission of

Special Management Assessment Determination for the Lambert

. Residence and (2) In the Matter of Appeal of Charles Sweeney and

Nell Sweeney.
The appellants in the aforementioned matters were

owners of two of the palauea Beach Lots. The appeals to the

Planning Commission concerned adverse decisions of the Planning

Director. Though the central issue in each appeal was different

1 gMA Rules §12-202-14 (b) states “{tlhe director shall approve,
approve with conditions, or deny such permit in accordance with the guidelines
in section 205A-26, HRS, as amended. Any final decision shall be transmitted

to the applicant in writing and shall be appealable pursuant to section 12-
202-26. (emphasis added) .

14



from the central issue here, it was concluded in those

proceedings that “Maui SMA Rule § 12-202-26 . . . provides;ﬁhé (‘

standard of review in matters of (1) denial of exemption
determinations pursuant to Rule § 12-202-12, and (2) SMA ﬁééfg:

permit decisions pursuant to § 12-202-14, -15 and -16."

(Emphasis added) . Additionally, there is no language inv§i if

after §12-202-23 relating to enforcement of the SMA Rule

502-26 must be read to apply to the enforcement of the SMA

However, there is nothing to suggest that the SMA Rulesvmi"t h¢ f 

read in such a fashion nor are there any rules'of statutq;yﬂg‘V
construction that would dictate sﬁch a conclusion.

Finally, Plaintiffs’ argue that any appeal of ﬁhéi.éﬁ

Director’s Rejection Letter is not required undexr the “futiiiﬁYﬁﬁ

exception to the exhaustion doctrine. “Ordinarily, futilityA;

refers to the inability of an administrative process to proyiée

the appropriate relief[.]” In re Doe Children, 105 Hawai'i33é,

60, 93 P.3d 1145, 1167 (2004),'citing, In re Doe Children, 96

Hawai'i at 287 n. 20, 30 P.3d at 893 n. 20 (citing, Hokama v.

University of Hawai‘i, 92 Hawai'i 268, 273, 990 P.2d 1150, 1155

(1999) . There the Court stated:
The bases of the “futility exception” in our

jurisprudence underscore the doctrine's focus upon
the adeguacy of administrative remedies. In

15



Hokama, this court excused an employee of the
University of Hawai'i, who otherwise had standing,
from timely filing a grievance with the university
because “[ilt [was] entirely unclear ... whether
the damages sought by [the plaintiff were]
available under the grievance procedure.” 92
Hawai'‘i at 273, 990 P.2d at 1155. The Hokama
court reasoned that “[aln aggrieved party need not
exhaust admlnlstratlve remedies where no effective
remedies exist. Id. {(citing Winslow v. State, 2
Haw.Rpp. 50, 56, 625 P.2d 1046, 1051 (1981); _seé
also Lane v. Yamamoto, 2 Haw.Rpp. 176, 178-79, €28
p.2d 634, 636 (1981); Waugh v. University of
Hawaii, 63 Haw. 117, 129, 621 P.2d 957, 967
(1980)). In Winslow, the Intermedlate Court of
Appeals (ICA) held “that [the] appellant could not
. be required to exhaust contractual remedies in an
action against [a] union where no such remedies
“actually exist [ed]. 2 Haw.App- at 56, 625 P.2d
at 1051. 1In Lane, “there was no set’ procedure
which was available for the appellant to follow - in
seeking the return of his property [,]” and the
' ICA therefore noted that “[o]né& cannot exhaust an
administrative remedy if there is no
administrative remedy.” 2 Haw.App. at 178-78, 628
p.2d at 636. The Waugh court 81m11arly'observed
that the “[alppellant was not required to follow
University [of Hawai‘'i's] administrative
‘procedures [,1” inasmuch as “there were no
established internal procedures for handling
claims such as [the appellant's]. 63 Haw. at
129, 621 P.2d at 967.

In re Doe Children, 105 Hawai'i at 60, 93 P.3d at 1167.

Here, there are effective remedies still available to

Plaintiffs. First, Plaintiffs may still proceed with a new

application via an appropriate submission. Plaintiffs are still

free to seek amendment to the KMCP, an avenue of relief that

Plaintiffs once contemplated. Such proposed amendment could be

submitted concurrently with a new SMA Assessment Application, as

contemplated under §12-202-12(f) (5). Under §12¥202—12(b),

16



Plaintiffs still has the ability to waive assessment andQéEp 3%

for a special management area use permit pursuant to the

provisions of §§12-202-13 and 12-202-15. Since effective

remedies remain available to Plaintiffs, the “futility” ef

to the exhaustion doctrine under Hawai’i law has no applit

here.

V. ORDER
plaintiffs have failed to exhaust their admini:

remedies and do not qualify under the “futility” exceptiot

exhaustion doctrine. The-instént case is not ripe for

adjudication. Thus, this Court lack jurisdiction over the
subject matter. Accordingly,
IT IS HEREBY ORDERED that Defendants’ motion. tf

complaint filed November 19, 2007 be granted. Having gréhﬁe_f

, Defendants‘ motion to dismiss, the Court need not addreSé;w

Defendants’ requests for alternative relief.

DATED: -Wailuku, Hawai'i, Marxch 2,

JUDif/bb/THE ABOVE E ~$§§% T
OF _
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‘I hereby certify that a copy of the
within was served this 2nd day of

~March, 200%, on:

Andrew Varnum Beaman, Esq:/
Mary Blaine Johnston, Esg. DCC

/s/ M. Filipelli

Clerk
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