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STATEMENT OF INTEREST OF THE AMICI CURIAE 

The Amici Curj.ae submitting this brief ("Amici") 

are The Real Estate Bar Association f o r  Massachusetts, 

Inc. ("REBA", formerly known as the Massachusetts 

Conveyancers Association) and the Abstract Club. REBA 

is the largest specialty bar in the Commonwealth. I t  

is a n o n - p r o f i t  c o r p o r a t i o n  that h a s  been in existence 

for over 100 years and has more than 2,500 members who 

practice in cities and towns throughout the 

Commonwealth. The Abstract Club is a voluntary 

association of experienced I.awyers who practice ii~ the 

srea of real estate law. I t  has been in existence f o r  

over 100 years and is limited by its bylaws to 100 

members. REBA and The Abstract Club both work toward 

the improvement of real estate law and practice 

through educational programs. REBA also promulgates 

title standards, practice standards, ethical standards 

and real est-atc forms. 

The Amicus Committee is a joint committee of the 

two organizations comprised of real estate lawyers 

w i t h  many years experience. The Amicus Committee, 

from time to time, files amicus b r i e f s  on important 

qiiest ions of l a w .  A l l  Committee members serve without 

compensation. 
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The membership of REBA and The Abstract Club are 

keenly interesred in preserving the certainty and 

reliability of titles to land adjudicated in the 

Massachusetts Land Court pursuant to the Land 

Registration Act, G.L. c. 185. The decision of the 

Land Court that is the subject of this appeal 

represents a straightforward application o f  the 

practice and principles represented hy the land 

reqistration system in Massachusetts. Members o f  the 

Amici represent a wide variety of real estate 

stakeholders, including property ownexs and 

developers, buyers and sellers, mortgagors and  

mortgagees, landl.ords and tenants, title examiners and 

insurers, as well as representatives of municipal 

bodies, boards and land use permitting authorities. 

The Amici submit that, 3 s  evidenced by this 

Court's decision to yrantr Direct Appellate Review, 

whether the Land Court properly held that title to 

uplands previously adjudicated by the court under the 

provisions of the Land RegistIation A c t  is held by the 

fce owner free o f  a l l  interests and encumbrances not 

specifically set forth on the decree or certificate of 

title is an issue of consi.derable importance. 

Although acutely aware of the importance of the public 



trust doctrine in protecting public rights to fishing 

and navigation in flowed lands, the Amici. beljeve that 

irnposj,ng the regu1,atory burden of these public rights 

on previous1.y registered uplands, where no property 

interest in the public or  Commonwealth exists, is 

unsupported as a matter of law and common sense. 

Title examiners, lenders, purchasers a n d  

municipal and state boards have relied f o r  over a 

century on the defined limits of ownership and private 

rights as set forth on certificates of title issued 

after a Land Court adjudication and have made 

decisions to buy, lend OF b u i l d  based upon the 

statutory safeguard that the property was f r e e  from 

encumbrances not shown on the certificate. If the 

certainty of registered land titles can be undercut by 

historic public rights terminated prj.or to the 

registration proceeding, a permanent cloud on title 

will replace that certainty and the very purpose of 

the Land registration system w i 3 . 1  be compromised. 

Title examj.ners will be required to search back title, 

historic special acts, recorded and unrecorded 

licenses, atlases and other obscure sources to assess 

the implications o f  records potentia1.l.y at odds with 

the Land C o u r t  certificate and plans. 
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The Amici take no position on t.he procedural 

aspects of this appeal and assume for purposes of this 

submission that the case is properly before the Court. 

The Amici note, however, that orders clarifying, 

modifying and otherwise relating to an oriyinal Land 

Court decree have generally beein issued as "orders" in 

subsequent proceedings bearing the docket number of 

the original registration petition pursuant to G.L. c. 

185, 5114 and wou.1d a s k  this Court to respect. t h e  

finality of orders issued in these previous Land Court 

adjudications regardless of the Court's determination 

here. 1 

STATEMENT OF ISSUES 

1. Whether the Land  Court judge correctly 

decided that land above the high water mark registered 

to Joseph V .  Arno's predecessor in title is held by 

._r 
The Court might avoid future procedural confusion of 

the type evident in this case by judicially 
discouraging, by court r u l c  or otherwise, the need for 
interdepartmental transfers in cases where the Land 
C o u r t  h a s  clear jurisdicti.on over a principal claim in 
the case to which the claim involviny questionable 
jurisdiction clearly relates. See Ritter v. Rergmann, 
72 Mass. App. C t .  2 9 6 ,  301-301 (2008) q u o t i n g  Thayer 
" v. .- Shorey, 287 Mass. '76, 80 (1934) ("Courts of the 
Commonwealth constitute a single system for the 
administration of justice, " where court has 
jurisdiction controversy shall be "completely and 
finally disposed of"). 
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Arno free arid clear of any property rights in the 

public or in the Commonwealth. 

2. Whether the Land Cour t  judge, sitting by 

designation in the Soperior Court, correct-ly held that 

the CommoIiwcaltrk's right to regulate tidelands 

pursuant to Chapter 91 must be based on an interest in 

property reserved to the public in the Colonial. 

Ordinainces and that no such property interest exists 

in l a n d  adjudicated in private ownership above the 

high water mark.  

STATEMENT OF FACTS 

The Amici adopt the Statement of Facts as stated 

in both the Statement of Facts and the Statement of 

the Case in the brief of Plaintiff/Appellce Joseph V. 

Arno ("Arno") . Of particular significance to the 

Amici's position is tne fact that neither the Filed 

Plan nor  the Judgment P l a n  in the Ayers registration 

case in 1921 indicate any high water mark other than 

the mean high water mark as it existed a s  of the date 

of the Filed Plan, i.e. Novembex 2 2 ,  1921.' At that 

' The "Filed Plan" is defined in the Larid Court 2006 
Manual of Instructions for the Survey o f  Land and 
Preparation of Plans (hereafter " 2 0 0 6  Land Court 
Survey Instructions") at 44 as "[tlhe p l a n ,  prepared by 
a Surveyor, submitted at the time a complaint o r  
request for a dlvision approval is filed in the Land 
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time, a bulkhead had been constructed that extended 

seaward of the high water lj,ne by more than 20 feet at 

its east end and less than 10 fee t  at its west end. 

The bulkhead is shown on the F i l e d  Plan as extending 

i n t o  the waters of Nantucket harbor. The data from 

the Filed Plan was essentially incorporated wholesale 

into the Judgment Plan in the Ayers case. No plan 

filed i n  the case or issued by the court in accordance 

with its judgment suggests that a high water line 

other than that shown on the 1 9 2 2  Filed P l a n  was 

intended. 3 

Court. Also called surveyor's plan, linen plan, 
petition's plan or complaint P l a n . "  The plan included 
at App.  at 67 will be referred to throughout this 
brief as the "Filed Plan." "Judgment Plan" is defined 
in the 200G Land Court Survey Instructions as "the 
plan issued by the Court a t  t h e  time a judgment issues 
in a registration case and is rccordad in the Land 
Court section at the Registry of Deeds. This plan is 
also known as the "A" plan or a Decree Plan." This 
plan included at App. at 37 will. be referred t o  
t h r o u g h o u t  this brief as  the "Judgment Plan." 
'The Yiled plan is required by G.L. c. 185, 5 3 3 .  The 

Judgment Plan accompanies the final decree or judgincnt 
and represents the "description of the land a s  finally 
determined by the Court." G.L. c. 185, 547. Once t h e  
decree or judgment has issued in the case the court 
forwards the case to t h ~  s u r v ~ y  division of the c o u r t  
to have a p lan  drawn in accordance with the judgment. 
As noted in the 2006 Land Court Survey Instructions, 
"the boundaries of the registered parcel of land are 
definitively l.ocated on t.he gcoiind as shown on t h e  
Judgment 1:lan." 2006 Land C o u r t  Survey Instructions, 
Section 1.5. 
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SUMMARY OF ARGUMENT 

The Amici urge  that the 1 9 2 2  decree of 

registration pursuant to G . L .  c. 185 adjudicated the 

location of the high water line for purposes of 

defini-ng the location of the public righrs under the 

Colonial Ordinance, which rights are limited to 

fishing, fowling and navigation in land between the 

high and low water lines. k land registration 

proceeding is an in rcrn adjudication as to the land at 

issue t h a t  results in a judgment binding the land and 

conclusive on a l l  persons pursuant to G.L. c. 185, 

5 4 5 .  pp. 8-10. 

The mean high water mark shown on the Filed Plan 

and incorporated onto the Judgment Plan is the high 

water mark described in the Waterways Zncumbrance 

because it was the only monument presented to the 

court at the time the case was adjudicated. The 

public trust rights seaward of that high water line 

are preserved. pp. 10-14. 

The public's interest in maintaining the 

certainty of titles previously adjudicated through the 

land registration system requircs that the judgment of 

the Land Court be affirmed and that the Commonwealth's 

attempt to introduce "new evidence" in an in rem 
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p r o c e e d i n g  c o n c l u s i v e l y  d e t e r m i n e d  8 9  y e a r s  ago be  

r e j e c t e d .  pp .  1 4 - 1 7 .  

Under G . L .  c .  9 1 ,  t h e  Commonwealth’s a u t h o r i t y  t o  

r e g u l a t e  t i d e l a n d s  m u s t  be b a s e d  on a p r o p e r t y  

i n t e r e s t  i n  t h o s e  t i d e l a n d s .  The l c w e r  court‘s 

d e c i s i o n  p r e s e r v e s  t h e  p u b l i c  t r u s t  r i g h t s  below t h e  

h i g h  w a t e r  mark b y  means of a spec i f i c  Waterways 

Encumbrance as set  f o r t h  on t h e  c e r t i f i c a t e .  The l and  

a d j u d i c a t e d  a s  uplarid p u r s u a n t  t o  t h a t  c e r t i f i c a t e  is 

n o t  subject t o  r e g u l a t i o n  f o r  t h e  r e a s o n  t h a t  t h e  

c o u r t  h a s  a d j u d i c a t e d  t h a t  t h e r e  arc  no t i d e l m d s  to 

r e g u l a t e .  pp. 18 -25 .  

Once l a n d  h a s  been  a d j u d i c a t e d  a s  u p l a n d  p u r s u a n t  

t o  G . L .  c .  185 ,  t h e r e  a r e  no  p r o p e r t y  i n t e r e s t s  o r  

p u b l i c  r l . g h t s  t h a t  a t t z c h  and  s u c h  l a n d  i s  not s u b j e c t  

t o  r e g u l a t i o n  p u r s u a n t  t o  C h a p t e r  91 .  The lower c o u r t  

d e c i s i o n  d o e s  nothir ly  more t h a n  r e c o g n i z e  t h e  1 9 2 2  

judgment o f  r e g i s t r a t i o n  a s  f i x i n g  t h e  e x t e n t  of 

u p l a n d s  and p r i v a t e  r i g h t s  a n d  d o e s  n o t  n e g a t e  p u b l i c  

t r u s t  r i g h t s  which a r e  e x p l i c i t l y  preserved on t h e  

c e r t i f i c a t e  by t h e  Waterways Encurnbranca. pp.  25-28 .  



ARGUMENT 

A. THE COMMONWEALTH MISAPPREHENDS BOTH 'THE NATURE 
OF THE PUBLIC RIGHTS IN FILLED TIDELANDS AND 
THE EFFECT OF THE LAND COUIiT REGISTRATION 
PROCESS 

1. Under the Colonial Ordinance of 1641-47 
T Y r i i  .. t ed to 
'Fishing, Fowling and Naviqation .,I. .,, 

The Commonwealth's extensive discussion of j u s  

p r i v a t u m  and j u s  piiblicum obfuscates unnecessarily the 

plain and practical fact that the public's interest in 

tide]-ands is limited to the rights to fish, fowl aind 

navigate between the high and low water marks. Barry 

v. Grela . , , . I  3.72 Mass. 2 7 8 ,  2 7 9 - 8 0  (19.'')); Commonwealth 

v. Alger, 61 Mass. (7 Cush) 53, 79 ( 1 R 5 1 ) ;  Hauseo v. 

CommonweaLth, 65 Mass. App. Ct. 219, 2 2 6  (2005) 

f u r t h e r  appellate review denied, 446 Mass. 1 1 0 6  

(2006).4 Once the high water mark and the 

corresponding e x t e n t  of upland has been judicially 

determined pursuant to ti.1,. c. 1.85, neither the 

Assuming the accuracy of the Commonwealth's 
contention that prior to 1.882, the current location of 
Arno's parcel lay within t h e  confines of Nantucket 
harbor and that the filling was done pursuant to the 
licenses referenced in the Commonwealth's brief and in 
accordance w i t h  St. 1866, c. 149, §4, once the fi.II.j.nq 
done pursuant to the 1895 license was complete there 
was no longer a recognized public right in the Arno 
locus. The 1922 judgment confirmed that to be the 
case and notably nei.ther of the licenses nor their 
terms are set f o r t h  on the certificate. 
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adjudication nor  the location of the registration 

parcel Cdn be undone or subjected to an easement not 

disclosed on the face of the certificate. G.L. c. 

185, 55 45-41; 114. The suggestion that subsequent 

amendments to Chapter 91 and decisions of this court 

could retroactively undo a valid court judgment from 

1922 establishing the extent of private ownership is a 

disturbing prospect unwarranted by either precedent o r  

cormnon sense. 

2. The Commonwealth's Argument Misappehends 
t h e o s e - - - & d  ~. .- Effect " ... oi the In Rem Land 
Reqistration .. Process 

Adopted in 1 8 9 R ,  1898 Mass. Acts c. 562, the Land 

Kegistration A c t  was designed to settle judicially 

title to a defined, surveyed parcel of land through an 

in rem judicial proceeding. The purpose of the Land 

Registration Act was "to provide a means by which 

titlc to land may be made certain a n d  indefeasible." 

Deacy v. Berberlan,  .... 344 Mass. 321, 328 (19621, citing 

McMullen v. Porch, . -- 286 Mass. 383, 388 (1934). 'The in 

rem nature of the Land C o u r t  registration process 

conclusively determines title to the Sand in 

"proceedings adverse to a11 the wor1.d" and binding on 

a l l  the world rather than merely affecting parties to 

the proceedinq or  litigation in question. G.L. c. 
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185, 545; T y l e r  v .  Court  of R e g i s t r a t i o n ,  . . -. . . .. . . .- 175 Mass. 

71, 78 (1900). Accordingly, a l t h o u g h  t h e  1 9 2 2  Land 

Cour t  r e g i s t r a t i o n  d e c r e e  i n  q u e s t i o n 5  h e r e  is a f i n a l  

a d j u d i c a t i o n  of t h e  l o c a t i o n  and l i m i t s  of a p a r c e l  of 

l a n d  i n  p r i v a t e  ownersh ip  b i n d i n g  a s  t o  a l l  t h e  wor ld ,  

it i s  a n  a d j u d i c a t i o n  only w i t h  r e s p e c t  t o  t h e  l a n d  so 

a d j u d i c a t e d  and a f f e c t s  o n l y  the t j  t1.e t o  t h a t  p a r c e , l .  

3. THE MEAN I I I G A  WATER MARK REFERENCED I N  'THE 
WATERWAYS ENCUMBRANCE ON THE CERTIFICATE REFERS 
TO THE MEAN H I G H  WATER MARK AS ESTABLISHED I N  
1922 AS s H O W f O N  THE FILED PLAN. 

. . ,, 

.. . .. . . . ..- 

..I . . .  

T h e  argument  t h a t  t h e  language making t h e  Arno 

t i t l e  s u b j e c t  t o  " p u b l i c  r i g h t s  l e g a l l y  ex i . s t i .ng  i n  

and over  t h e  same below Incan h i g h  uater mark" ("the 

Waterways Encumbrance") i n  t h e  A p r i l  7 ,  1 9 2 2  o r i g i n a l  

c e r t i f i c a t e  i s s u e d  t o  John K .  Ayers  re fe rs  to a n y t h i n g  

o t h e r  t h a n  t h e  "mean h i g h  water" l i n e  a s  shown on t h e  

F i l e d  Plan, App. a t  6 7 ,  i s  baseless and w i t h o u t  mer i t .  

The o n l y  r e f e r e n c e  t o  any h i g h  w a t e r  mark i n  any of  

t h e  f i l i n g s  i n  Land Court Case No. 8,494 i s  t h e  mean 

h i g h  water mark shown on t h e  F i l e d  Plan d a t e d  Noverrher 

Al though t h e  a u t h o r s  r e c o g n i z e  t h a t  two o r i g i n a l  
r e g i s t r a t i o n  c a s e s  are at i s s u e  (Case  No. 8255,  Frank 
W .  Ga rdne r  and Case No. 8594, John K .  Ayersj, because  
a r e l a t i v e l y  s m a l l  p o r t i o n  of t h e  Arno l a n d  der ives  
f rom Case N u .  8255 and t h n t  case i n v o l v e s  comparable  
f a c t s  and  t.he same s u r v e y o r ,  this brief w i l l  c o n f i n e  
i t s  d i . s cuss ion  and r e f e r e n c e s  t o  t h e  Ayer s '  jud.gment 
(Case  No. R 5 9 4 ) +  
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22 ,  1.921. and p r e p a r e d  b y  Willj.am S .  S w i f t .  T h e  s tamps  

on t h a t  p l a n  i n d i c a t e  t h a t  it was f i l e d  i n  D e c e d e r  of 

1921 and "approved" by t h e  c o u r t  i.n March of 1922.  I t  

was based  on t h i s  a p p r o v a l  t h a t  t h e  Judgment P lan  was 

i s sued .  App. a t  3 7 .  Although under  c u r r e n t  Land 

Cour t  p r a c t i c e ,  t h e  Judgment Plan would not i d e n t i f y  

t h e  s u r v e y o r  f o r  t h e  F i l e d  Pl.an and would be drawn by 

t h e  c o u r t ,  t h e  Judgment ]?la11 i n  Case No. 8594  was 

c o n s i s t e n t  w i t h  p r a c t i c e  a t  t h e  t i m e . &  The plan w a s  

r ev iewed ,  checked  and approved  by C . B .  Humphrey, t h e  

s u r v e y o r  f o r  t h e  c o u r t  and drawn p u r s u a n t  t o  t h e  o r d e r  

and d i r e c t i o n  of t h e  c o u r t .  See  2 0 0 6  Land C o u r t  

Survey  I n s t r u c t i o n s  a t  3, S e c t i o n  1 . 5 .  

The 2006 Land Court Survey I n s t r u c t i o n s  c o n t a i n  

t h e  f o l l o w i n g  d i r e c t i v e  c o n c e r n i n g  t h e  p r e p a r a t i o n  of 

p l a n s  a b u t t i n g  t i d a l  waters, which i s  n o t  

s i g n i f i c a n t l y  d i f f e r e n t  f rom t h e  r e q u i r e m e n t s  O L  

p r ac t i ce  i n  1 .922:  

Thc mean h i q h  w a t e r  m a r k  of all 
t i d a l  w a t e r s  and  t h e  low w a t e r  mark of 
any l a k e ,  pond, o r  r i v e r  and  t h e  m i d d l e  
line and s i d e  l i n e s  of any s t r e a m  o r  

"I_-_ 

Although t h e  Judgment P l a n  would n o t  have  been  i s s u e d  
by t h e  c o u r t  u n t i l  sometime i n  1.922 a t  a p p r o x i m a t e l y  
t h e  same t i m e  o f  t h e  i s s u a n c e  o f  t h e  d e c r e e  of 
r e g i s t r a t i o n  on A p r i l  7 ,  1.922, t h e  p l a n  i s  d a t e d  
November 22,  1921 a n d  i n d i c a t e s  that. Mi.l.1.i.am S .  S w i f t  
w a s  t h e  s u r v e y o r .  



brook are the o n l y  water lines 
ordinarily required. Where t i t l e  
instruments i n d i c a t e  other  water l i n e s  
a r e  determinat ive  or where a contes t  
w i t h  respec t  t o  t h e  l o c a t i o n  of any 
water l i n e  i s  a n t i c i p a t e d ,  additional 
d a t a  concerning t h e  water l eve ls  o r  
courses m a y  be required . . .  The location 
of the l ow water mark or the 100-rod 
line is necessary when lines over flats 
o r  foreshore are to be determined. 

2 0 0 6  Land Court Survey Instructions, section 2 . l . 3 . 2 . 2  

(emphasis added). As the Ayers petition did not 

request determination of the boundaries of flats and 

did not involve a "contest with respect to the 

location of any water line," additional data and 

"physical record features that limit and I,.i.e within or 

adjacent to t h e  flats" as required by the 2006 Land 

Court Survey Instructions would not have been 

required. See - id., section 2.1.3.2.4. 

'The mean high water mark shown on the Filed Plan 

was incorporated into the Judgment Fl.an in precisely 

the same manner a n d  location as shown on the Filed 

Plan although it iz not labeled a s  such.  Compare App. 

at 37 with App. at 67. Given that the Filed Plan is 

part of the case record, however, and clearly 

indicates the o n l y  hiyh water  m a r k  that was part of 
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' I  the record of t.he case, i.t is indisputable that it is 

this high water mark, as it existed in 1921, that is 

referenced in the Waterways Encumbrance on the 

certificate. The Waterways Encumbrance c l e a r l y  and 

unequivocally preserves the public rights "legally 

existing" in and over t h e  parcel below mean high water 

mark as shown on the F:'jled Plan and preservcs the only 

riyhts the p u b l i c  had under the Colonial Ordinance, 

i . e . ,  the rights to fishing, fowling and navigation. R 

'The Commonwealth's suggestion t h a t  the "historic high 
water mark" was j.ntended must he rejected given the 
complete lack of reference to the historic hi.gh water 
mark in the file of the reyistration case. A5 w i t h  
any natter in litigation, the court can o n l y  
adjudicate what is before it and the Tjand Court 
entered its decree based on the f a c t s  in its record. 
The fact that other cases refer to other water marks, 
hiyh and low, is sl.mply not relevant to these 
proceedings. E.g., Bvston ..,... - Waterfront Deve.l.opment 
Corp. v. Commonwealth, 378 Mass. 629, 630 n. 1 
(1 .979)  (low water maFk determined in 1846 relevant in 
court's determination); McCarthy v. Town of Oak -. 

-. Bluffs, 419 Mass. 227, 230-31 (1994) (historic 3.903 low 
water mark referenced). ' The Waterways Encumbrance was included in response to 
the request of the Commonwealth, which approved the 
form of decree as issued. The question is not whether 
the rights conferred by the Colonial Ordinance needed 
to be stated on the face of the decree but rather the 
. l oca t ion  of the tidal lands subject to those rights. 
Neither the Arnc decree nor t.he general statutes or 
common law thc Comonweal.th provide for rights of the 
public or others 1,andward of the mean hiyh water mark 
as identified on the Filed Plan and shown on the 
Judgment Plan + 
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The Commonwealth's assertion that the Attorney 

General's 1922 request for the insertion of language 

preserving the public's rights referred to somet-h inq  

other than the high water mark as it existed j.n 1922 

because  that high water mark coincided with the 

seaward edge of the bulkhead, Commonwealth's Brief at 

13 and n . 6 ,  is simply inaccurate. An examination of 

both the Filed and Judqment Plans shows the bulkhead 

as extending substantially beyond the mean high water 

mark and accordingly the decree preserves the public's 

rights in that portion of the bulkhead extending 

seaward o f  that high water mark. The Attorney 

General, moreover, would have had no reason to argue, 

suggest or otherwise urge that the public had rights 

landward of the mean high water mark as shown in 1922 

for the simple reason t h a t  the public had no such 

rights as those rights were extinguished once the land 

was filled pursuant to a valid license. 

C. THE PUBLIC'S INTEREST IN MAINTAINING THE 
T I T L E S  PREVIOUSLY ADJUDICATED 

The Land Court decree of 1922 registered title in 

Arrio's predecessor subject o n l y  to rights of the 

public below the mean high water mark. Pursuant to 
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G.L. c. 185, § 4 6 ,  an owner of registered larid “shall 

hold the same free of all encumbrances except those 

noted on the certificate.” The 1922 certificate at 

issue here adjudicated title j.n Arno’s predecessor 

free and clear of any rights landward of the mean high 

water mark and conclusi.vely fixed the location of that 

m a r k . ’  That judgment of registration is conclusive on 

all persons including the Commonwen1,Lh arid is the 

result of an in rem proceeding. G.L. c. 185, § 4 5 .  

The Land Court’s 2004 order determining in the Land 

Court proceeding that the 1922 decrcc meant what it 

said and that the mean hiyh water m a r k  referenced on 

the face o f  the decree referred to the only h i g h  water 

mark in the record o f  the case was nothing more than a 

clarification and restatement of the 3.922 decree and, 

as all parties concede, a predicatc to the question of 

whether the Commonwealth has regulatory jurisdiction 

(as opposed to a proprietary interest) in the land 

subject to that decree. 

None of the statutory exceptions set forth in G.L. c. 
185, §46 are app%icable here .  The only rights 
“arising or existing under ... statutes of this 
Commonwealth’’ arguably relevant are riyhts under the 
Colonial Ordinance which affect o n l y  land below the 
mean high water m a r k .  
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The s u y g e s t i o n  by the Commonwealth t h a t  o t h e r  

h i g h  water marks,  i n c l u d i n g  t h e  h i . s t o r i c  h i g h  water 

maxk, found nowhere i n  t h e  r e c o r d  of t h e  l a n d  

r e g i s t r a t i o n  case a t  i s s u e ,  s h o u l d  be c o n s i d e r e d  now 

by t h e  c o u r t  i n  a s u b s e q u e n t  p r o c e e d i n g  i n  t h e  same 

r e g i s t r a t i o n  c a s e  c l a r i f y i n g  ( t o  t h e  e x t e n t  such  

c l a r i f i c a t i o n  was even n e c e s s a r y )  t h e  c o u r t ' s  c l e a r  

and  u n e q u i v o c a l  1 9 2 2  d e c r e e  i s  u n p r e c e d e n t e d  and wou1.d 

i n v i t e  the p r e s e n t a t i o n  of  "new e v i d e n c e "  i n  a11 

p r e v i o u s l y  a d j u d i c a t e d  Land Cour t  r e g i s t r a t i o n  cases.  

If s u c h  a p r o c e . 7 ~  w e r e  t o  be e n d o r s e d  by t h i s  C o u r t  it 

would c a l l  i n t o  q u e s t i o n  t h e  c e r t a i n t y  of  a l l  

r e g i s t e r e d  l a n d  t i t l e s  t h r o u g h o u t  t h e  Commonwealth. 

The Commonwealth's a rgument  i s  n o t h i n g  more t h a n  an 

a t t e m p t  t o  reopen  e v i d e n c e  i n  a fully a d j u d i c a t e d  

p r o c e e d i n y  t h a t  was c o n c l u d e d  8 9  y e a r s  a g o .  

10 

Nor i s  t h e  Commonwealth's mi sgu ided  e f f o r t  

n e c e s s a r y  t o  preserve t h e  p u b l i c  r i g h t s  o r  p u b l i c  

lo  T i t l e  examif iers ,  c o n v e y a n c e r s  and  o t h e r s  who have 
rel.j.ed on t h e  f i n a l i t y  of t h o s e  c e r t i f i c a t e s  f o r  o v e r  
one hundred  y e a r s  would be r e q u i r e d  t o  examine and  
d e t e r m i n e  whether  t h e  h i g h  water mark shown on a p l a n  
r e f l e c t e d  t h e  " h i s t o r i c "  h i g h  w a t e r  mark and whe the r  
r i g h t s  i n  p u b l i c  n o t  s e t  f o r t h  on t h e  c e r t i f i c a t e  
would e x i s t  a s  a r e s u l t .  The r e s u l t i n g  l a c k  of 
d e f i n e d  l i m i t s  o f  p r j , va t e  and p u b l i c  r i q h t s  i s  t o t a l l y  
j .ncoi?sj ,s tent  w i t h  t h e  p u r p o s e  of t h e  r e g i s t r a t i o n  
s y s t e m .  



j -n t e re s t  i n  t i d a l  f l a t s .  A s  n o t e d  supra ,  a t  the t i m e  

t h i s  l and  was r e g i s t e r e d ,  t h e  p u b l i c  had n o  r i g h t s  

above t h e  t h e n  e x i s t i n g  mean h i g h  w a t e r  mark.  Tha t  

t h i s  c a s e  may have  been a r g u e d  d i f f e r e n t l y  t o d a y  by 

t h e  A t t o r n e y  Genera l  i n  l i g h t  of t h e  1 9 8 3  amendments 

Po Chap te r  9 1  and  t h i s  Court's 1 9 7 8  d e c i s i o n  i r ' i  -- Boston .- 

W a t e r f r o n t  Development . .- Corp. v. Commonwealth, 378  

Mass. 6 2 9  (1979)" s h o u l d  n o t  change t h e  r e s u l t  o r  

r e q u i r e  r e a d j u d i c a t i o n  of a previously s e t t l e d  l a n d  

r e q i s t r a t i o n  c a s e .  The o r i g i n a l  r e g i s t r a t i o n  c a s e  i s  

an in rem p r o c e e d i n g  a f f e c t i n g  the l a n d  d e s c r i b e d  i n  

t h e  c e r t i f i c a t e  and shown on t h e  Judgment P l a n  beyond 

t h e  b o u n d a r i e s  of t h e  l a n d  a d j u d i c a t e d .  The 

s u p p l e m e n t a l  p e t i t i o n  t h a t  was t h e  s u b j e c t .  o f  t h e  2 0 0 4  

Land Cour t  Order  i s  l i k e w i s e  i n  rem a n d  r e l a t e d  s o l e l y  

to t h e  c l a r i f i c a t i o n  of  what was Encompassed by t h e  

o r i g i n a l  r e g i s t r a t i o n  d e c r e e .  Accord ing ly ,  t h i s  c o u r t  

s h o u l d  a f f i r m  t h e  Land C o u r t ' s  d e t e r m i n a t i o n  t h a t  

n e i t h e r  the Commonwealth n o r  members o f  t h e  p u b l i c  

have  any  p r o p r i e t a r y  i n t e r e s t  i n  l a n d  shown on Arno's 

c e r t i f i c a t e  above t h e  mean h i g h  water mark a s  it 

e x i s t e d  i n  1 9 2 2  and as  it was shown on t h e  F i l e d  P lan .  

..... Boston  W a t e r f r o n t  w a s  a d i r e c t  a p p e a l  by t h e  
Commonwealth f rom a judgment of s e g i . s t r a t i o n  and was 
a c c o r d i n g l y  c o n v i s t e n t  w i t h  G.1,. c. 1 8 5 ,  5 4 5 .  
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The question whether a proprietary interest is 

necessary in order f o r  the Commonwealth to assert 

regulatory jurisdiction under Chapter 91 is addressed 

below. 

D. THE DEPARTMENT OF ENVIRONMENTAL PROTECTION --"I_.. 

1. Under Chapter 91 the Authority to Regulate 
Tidelands Must Be Based on the 
Commonwealth's P r o p e r t y  Interest in Those 
'r i. de 1 ands 
-I. 

The Superior Court judgment (entered by the Land 

Court judge pursuant to an interdepartmental transfer) 

that no license pursuant to the provisions of G . L .  c .  

91 was required for the building that Arno p h n n c d  to 

construct should be upheld. Both the provisions of 

Chapter 91 and the regulations promulgated by the 

Department of Environmental Protection ("UEP") at 310 

C.M.R. 9.01 ("Chapter 91 Regulations") reyulatc t he  

licensing of structures and fll.3 j.n the waters of the 

Commonwealth and on yrcat ponds. The Chapter 91 

regulatory scheme exp1,icitly requires that: o n l y  lands 

in which the Commonwealth has a property interest is 

subject to regulation. Although this regulatory 

scheme differentiates between the types of interests 

held by the Commonwealth i.n such land in determining 
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t h e  e x t e n t  o f  t h e  r e g u l a t o r y  r e a c h  on such  l a n d ,  t h e  

n e c e s s a r y  p r e d i c a t e  t o  i m p o s i t i o n  of any r e g u l a t i o n  i s  

t h a t  t h e  Commonwealth have  some p r o p e r t y  i n t e r e s t .  

The p r o v i s i o n s  of  b o t h  C h a p t e r  91 and t h e  Chap te r  

9 1  R e g u l a t i o n s  seek  T O  p r o t e c t  t h e  r i g h t s  o f  t h e  

p u b l i c  i n  l a n d  a l o n g  t h e  s h o r e l i n e .  I n  Roston 

W a t e r f r o n t  - - I  378 Mass. a t  654 ,  a n  a p p e a l  from a 

judgment  of r e g i s t r a t i o n  p u r s u a n t  t o  G .  L .  c .  1.85, 

C o u r t  found t h a t  t i t l e  t o  c e r t a i n  f i l l e d  l a n d  was 

i n  fee  simple b u t  sub jec t  t o  a c o n d i t i o n  subsequen t  

t h a t  t h e  l a n d  be u s e d  f o r  t h e  p u b l i c  p u r p o s e s  

t h e  

e l d  

expressed i n  t h e  s o - c a l l e d  " L e w i s  Wharf" s t a t u t e s  t h a t  

p e r m i t t e d  t h e  o r i g i n a l  f i l l i n g  of  such  a r e a .  The l a n d  

i n  q u e s t i o n  h a d  been  l o c a t e d  below t h e  historic low 

w a t e r  m a r k  p r i o r  t o  s a i d  f i l l i n g .  g. a t  630 .  F i l l e d  

l a n d  l o c a t e d  between t h e  h i s t o r i c  h i g h  and low w a t e r  

m a r k s  was a % s o  a d j u d i c a t e d ,  b u t  t h e  judgment of 

r e g i s t r a r i o n  t o  t h a t  p o r t i o n  of  t h e  p a r c e l  w i t h o u t  

c o n d i t i o n  was c o n s e n t e d  t o  by t h e  Comonwea1,th and n o t  

a p p e a l e d .  I d .  

I n  r e s p o n s e  t o  i s s u e s  r a i s e d  by Boston 

W a t e r f r o n t ,  . . .. t h e  L e g i s l a t u r e  e n a c t e d  t h e  p r e s e n t  

r e g u l a t o r y  scheme embodied , i n  C h a p t e r  91. See F a f a r d  

v. C o n s e r v a t i o n  Commission of B a r n s t a b l e ,  ". 432 Mass .  
~ ... 



194, 3-97 (2000). Although licensing of coastal 

stn~ctures first began in 1866, see  discussion of the 

history of licensing in 'Trio Algarvio v. Commissioner 

of t h e  Department of Environmental Protection, 440 

Mass. 94, 97-100 (2003), it was not until 1983 that 

the Legislature amended C h a p t e r  91 to provide explicit 

regulatory z,uthorj.ty for the licensing of previously 

filled tidelands to protect p u b l i c  trust rights of the 

type at issuc in Boston .. . .-. Waterfront . .. . and delegated the 

authority for promulgating regulations pertaining to 

such licensing to UEP. St. 1983, c. 583, An Act 

Relative to the Protection of the Mzssachusetts 

Coastline ("the Act"). This Cour t  has recognized that 

the Legislature c o u l d  delegate to DEP the right to 

regulate tidelands to protect the public trust rights 

in tidelands. See,  Fafard, 432 Mass. at 199; cf. Moot 

v. Department of Environmental Protection, 448 Mass. 

. .- -. 

." .,., -~ 

Under G.L. c. 91, 514, a license may be 1;: 

granted by 13EP for ce!rtaj.n construction and filling 
below the high tide line. In licensinq of fill or 
structures on private o r  Commonwealth tidelands, UEP 
must find Chat such structures or fill "are necessary 
to accommodate a water dependent use" and for 
Commonwealth tidelands only, that s u c h  structures or 
f i l .1 ,  "shall also serve a public purpose and that said 
purpose shall. provide a greater public benefit than 
public detriment to the rights of the pub1.i.c in said 
lands." - Id; 310 C.M.R. 9 .53 .  
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340, 353 (2007)13 (exemption from 1-icensing for 

landlocked tidelands contained in the Chapter 91 

Regulations beyond the authority of DEP to promulgate 

without legislative authorization) . Thus, after 

..I,. Boston Waterfront, the protection for public trust 

rights was codified by the Act in Chapter 91 and 

regulatory oversj-ght of such public t r u s t  rights was 

delegated to DEP. See "ExpaEding Public Access by 

Codifying t h e  Publjc Trust Doctrj-ne: the Massachusetts 

Experience," 42 Me. L. Rev. 65 (1990). 

The Act also inserted the definitions of 

Commonwealth tj-delands and private tidelands. 

"Commonwealth tidelands" are defined in section 1 as 

"tidelands h e l d  in trust for the benefit of the public 

or h e l d  by another: p a r t y  by l icense or grant of the 

Commonwea1,th subject to an express or implied 

condi t ion  subseyumt that it be used for a pub1i.c 

purpose." G.L. c. 91, 51 (emphasis added), "Private 

tidelands" are defined as "tidelands held by a private 

party subject to an easement of the public for: the 

purposes of navigation and free fishing and fowling 

and of passing freely over and through the water," 

G.L .  c. 91, 51 (emphasis added). 

'3 Currently awaiting further decj.sion by this Court. 
I. 
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Both “ c o n d i t i o n  s u b s e q u e n t ”  arid “easement”  a r c  

p r o p e r t y  ownersh ip  terms t h a t  d e s c r i b e  p r o p e r t y  

i n t e r e s t s .  Thus,  t h e  s t a t u t o r y  d e f i n i t i o n s  set  f o r t h  

i n  G . L .  c .  9 1 ,  51 r e q u i r e  t h a t  t h e  Conconwealth have a 

p r o p e r t y  interest i n  the s u b j e c t  p r o p e r t y  b e f o r e  

l i c e n s i n g  u n d e r  G . L .  c. 9 1 ,  $14 is r e q u i r e d .  I f  t h e  

Commonwealth d o e s  not p o s s e s s  a p r o p e r t y  i n t e r e s t ,  

w h e t h e r  a n  easement  o r  o t h e r w i s e ,  t he re  i s  110 

a u t h o r i t y  Lo rcyulatc under  C h a p t e r  91  

2 .  Because t h e  Commonwealth Has No P r o p e r t y  
I n t e r e s t  i n  t h e  A m o  Upland, TIEP h a s  No 
A u t h o r i t y  t o  R e g u l a t e  Under C h a p t e r  91.  

The Commonwealth’s argument  t h a t  t h e  lower  

c o u r t ’ s  f o c u s  on p r o p e r t y  r i g h t s  undermines  t h e  scope  

of C h a p t e r  9 1  i s  m i s p l a c e d  because i f  t h e  p u b l i c  has 

no p r o p e r t y  r i g h t  j.11 t h e  upJ.and p o r t i o n  of Arno’s 

l a n d ,  t h e r e  a re  110 i n t e r e s t s  o f  t h o  public t o  p r o t e c t  

i n  t h a t  p o r t i o n  of t h e  l a n d .  I n  t h i s  c a s e ,  Arno 

s o u g h t  a d e t e r m i n a t i o n  by way o f  a p e t l t i o n  p u r s u a n t  

t o  G . L .  c. 185, 5115 as t o  the  e x t e n t  o f  t h e  p u b l i c ’ s  

i n t e e e s t  i n  h i s  p ropeLty  b e c a u s e  DEP a s s e r t e d  Chap te r  

91 r e g u l a t o r y  j u r i s d i c t i o n  over; h i s  e n t i c e  p r o p e r t y .  

The Land Cour t  found t h a t  t h e  Commonwealth h e l d  no 

r i g h t s  i n  t h e  up land  p o r t i o n  of Arno’s  l a n d  and t h a t  



t h e  s t r u c t u r e  sough t  Vo be c o n s t r u c t e d  by A r n o  was 

l o c a t e d  on t h e  up land  p o r t i o n  of t h e  l a n d .  

Based on t h a t  d e t e r m i n a t i o n ,  t h e  Cour t  conc luded  

t h a t  b e c a u s e  t h e  l i c e n s i n g  p r o v i s i o n s  of Chap te r  9 1  

a n d  t h e  C h a p t e r  9 1  Regula t i ,ons  a p p l y  o n l y  i f  p u b l i c  

p r o p e r t y  r i g h t s  e x i s t  in t h e  p o r t i o n  of t h e  p r o p e r t y  

sought t o  be  r e g u l a t e d ,  DEP l a c k e d  r e g u l a t o r y  

a u t h o r i t y  o v e r  A r n o ' s  upl-and. T h e  d e f i n i t i o n s  of  

Commonwealth t i d e l a n d s  and p r i v a t e  t i d e l a n d s  c o n t a i n e d  

i n  t h e  Chapt.Fr 9 1  R e g u l a t i o n s  r e c o g n i z e  t h a t  a 

j u d i c i a l  d e c r e e  may d e f e a t  t h e  p r e s m p t i o n  t h a t  t h e  

p u b l i c  h o l d s  r i .gh ts  i n  e i t h e r  t y p e  of t i d e l a n d s ,  310 

C.M.R. 9 . 0 2 ,  and e x p l i c i t l y  s u p p o r t  t h i s  r e s u l t .  

C o u r t s  t h r o u g h o u t  t h e  y e a r s  have  ruled on 

p e t i t i o n s  b r o u g h t  by p r i - v a t e  owners t o  c l a r i f y  t h e  

e x t e n t  of  ownersh ip  o f  l a n d  and f l a t s  a l o n g  t h e  s h o r e ,  

i n c l u d i n g  where t h e  r i g h t s  of  t h e  p u b l i c  b e g i n  and end  

i n  such  areas .  A d j u d i c a t i o n  i n  t h e  L a n d  Cour t  

p u r s u a n t  t o  G.L.  c .  1 8 5  p r o v i d e s  a s t a t u t o r y  v e h i c l e  

f o r  conc1us ive l .y  d e t e r m i n i n g  t h e s e  r i g h t s  b e c a u s e  t h e  

fundamen ta l  i s s u e  i n v o l v e d  i n  c a s e s  a f f e c t i n g  public 

t r u s t  r i g h t s  is t h e  issue of  t i t l e .  R e s o l u t i o n  of  who 

h o l d s  t i t l e  and t h e  monuments on t h e  g round  

establlshinq t h c  limits of  such  t i t l e ,  whether  t i t l e  
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is encumbered by public easement rights (private or 

p u b l j . c ) ,  a n d  the location of such easement rights are 

matters uniquely within the expertise and jurisdiction 

of the Land C o u r t .  See, e.g., Rauseo, 65 Mass. App. 

C L .  at 225. 

The issue of title to tidelands originates with 

the Colonial Ordinance of 1647 which granted title to 

the low water m a r k  to upland owners subject to the 

rights of navigation, "untj.l bui1.t upon or inclosed." 

Cormnonweal.th v. Alger, 61 Mass. (1 Cusk) 53, 73 

(1853.). This grant was necessary to encourage the 

construction of private wharfs to the low water m a r k ,  

Michaclson v. Silver Beach lmprovement Association, . 

342 Mass. 251, 257 (1961), and was made subject to the 

public riqhts to fish and navigate. 

Those public rights have been construed by the 

courts as limited and as not including more general 

rights o f  passage. B a r r y  ...., I v. -ll.."l-",- Grcla, 372 Mass. 278, 

2 ' 1 9 - 2 8 0  (1977) (public right to wa1.k across private 

property between the hiqh and low water m a r k s  only to 

exercise the right to fish from a public jetty); 

Butler -. v. ., .. . Attorney . - ,.,. General, 3.95 Mass. 79, 83-84 

(1907)(land registered in fee simple, subject to an 

easement in the public between the high and low water 

631382 2 5  



marks f o r  f i s h j . n g ,  fowl ing  and n a v i g a t i o n ,  b u t  n o t  f o r  

b a t h i n g  p u r p o s e s ) ;  Opin ion  of; t h e  .,.. ... J u s t i c e s ,  , 365 Mass. 

6 8 1 ,  690  (19'74) ( l e g i s l a t i o n  t h a t  would a l l o w  

u n f e t t e r e d  p u b l i c  a c c e s s  t o  t h e  a r e a  between the h i g h  

aiid low w a t e r  marks "would e f f e c t i v e l y  a p p r o p r i a t e  

p r o p e r t y  of i n d i v i d u a l s  t o  a p - i b l i c  u s e " ) ;  Michae l son ,  

342  Mass .  at 2 6 1  [ p u b l i c  h a s  no  r i g h t s  t o  m a i n t a i n  a 

beach  on p r o p e r t y  a c c r e t e d  a f t e r  c o n s t r u c t i o n  of  a 

b r e a k w a t e r ;  a c c r e t e d  a r e a  below mean h i g h  w a t e r  was 

owned by the upland  owner s u b j e c t  t o  p u b l i c  easement  

f o r  f i s h i n g ,  fowl ing  and n a v i g a t i o n )  ; Rauseo, 6 5  Mass. 

App. C t .  a t  2 2 6  ( p r o p e r t y  s u b d i v i d e d  n o  l o n g e r  

c o n n e c t e d  to t h e  s h o r e l i n e  n o t  s u b j e c t  t o  any  r e t a i n e d  

p u b l i c  t r u s t  r i g h t s ) .  

3 .  T h e  Lower C o u r t ' s  Dec i s ion  P r e s e r v e s  t h e  
P u b l i c ' T r u s t  R i g h t s  . ,. 'Below t h e  Hiyh Water 

I-- 

Mark  

The Commonwealth's argument t h a t  t h e  e f f e c t  of 

t h e  ],and C o u r t  d e c i s i o n  i s  t h e  e x t i n g u i s h m e n t  of  

p u b l i c  t r u s t  r i g h t s  i n  t .he  Arno p a r c e l  i q n o r e s  t h e  

C o u r t ' s  e x p l i c i t  f i n d i n g  that Arno's t i t l e  is subject 

t o  p u b l i c  t r u s t  r i g h t s  seaward  of  t h e  1 9 2 %  h i g h  w a t e r  

mark.  The Jdnd C o u r t ' s  d e c i s i o n  d i d  n o t  e x t i n g u i s h  

p u b l i c  r i g h t s  b u t  r a t h e r  f i x e d  t h e  l o c a t i o n  of t h e s e  

r i g h t s .  C o n s i s t e n t  w i t h  t h i s  f i n d i n g ,  Arno ' s  



predecessor in title obtained a license (License No. 

870) in 1928 to construct a bu1.khead seaward of the 

high water mark App. at 59l'. The Chapter 91 

regulatory scheme appl.ies to the areas where there are 

public property rights - which for Arno's property are 

located seawa3:d of the 1922 high water mark. 

Tidelands regulated and licensed by DEP pursuant 

to Chapter 91 and the Chapter 91 3 e g u l a t i o n s  arc 

either Commonwealth tidelands or private tidelands, 

Whj.1.e the Chapter 91 Regulations may contain broader 

licensing language,15 the scope of the Chapter 90. 

regulatory scheme is centered on whether (and what 

portion o f )  a parcel is either Commonwealth or private 

tidelands. Restrictions on size, location, uses, and 

the benefits to be provj-ded by a project as required 

by the Chapter 91 Regulations are predicated on the 

classifi,cation and location of tidelands on the 

parcel. Once land has been conclusively adjudicated 

as upland pursuant to G.L. c. 185, there are no public 

The license issued by the Department of Public Works 
(issuer of Chapter: 91 licenses at that ti-me) indicates 
that the area to be filled would be classified as 
private tidelands because no approval was received 
from the Governor and Councj.1 as required by G.L. c. 
91, 314. 
l5 See "Massachusetts 'Tidelands Laws and Regulation," 
September 1992 Mass. I , .  Rev. 98 (1992). 
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p r o p e r ’ t y  i n t e r e s t s  or r i g h t s  t h a t  a t t a c h  and t h e  

c l a s s i f i c a t i o n  of  t i d e l a n d s  a s  Commonwealth or p r i v a t e  

i s  i r r e l e v a n t .  Accordingl .y ,  b e c a u s e  t h e  l a n d  i n  

q u e s t i o n  h a s  been c o n c l u s i v e l y  d e t e r m i n e d  t o  be  up land  

and  n o t  “ t j ,de l .ands ,  ” t h e r e  i s  no pub1.ic p r o p e r t y  

i n t e r e s t  and n o t h i n y  t o  r e g u l a t e  OT l i c e n s e  under  

C h a p t e r  9 1  o r  t h e  Chap te r  9 1  R e g u l a t i o n s .  

The f a c t  t h a t  t h e  e x t e n t  of u p l a n d s  and p r i v a t e  

r i g h t s  was f i x c d  b y  t h e  Land Coiirt  does  not n e g a t e  

p u b l i c  t r u s t  r i g h t s  h u t  r a t h e r  l o c a t e s  on t h e  ground 

t h e  g e o g r a p h i c  e x t e n t  o f  such r i g h t s  and s e r v e s  t o  

focus r e g u l a t o r y  a t t e n t i o n  and a u t h o r i t y  on t i d e l a n d s .  

The l o c a t i o n  of t i d e l a n d s  s u b j e c t  t o  pub1.i.c t r u s t  

r i g h t s  does  not d e r o g a t e  from t h e s e  r i g h t s  - it: r a t h e r  

d e l i n e a t e s  for b o t h  t h e  landowner  and  the Commonwealth 

t h e  e x t e n t  t o  which t h e  C h a p t e r  91 r e g u l a t o r y  scheme 

w i l l  a f f e c t  t h e  ownersh ip  o f  such  ] .and. 

A s  t h e  A t t o r n e y  Genera l  n o t e d ,  C h a p t e r  9 1  is t h e  

r e y u l a t o r y  scheme chosen Lo p r e s e r v e  and p r o t e c t  t h e  

p u b 1 i . c ‘ ~  r i g h t s  in t i d e l a n d s .  Commonwcalth B r i e f  a t  

4’1. B u t  what t h e  A t t o r n e y  G e n e r a l  f a i l s  t o  r e c o g n i z e  

i s  t h a t  f i r s t  and  foremost t h e  pub1i.c m u s t  have a 

p r o p e r t y  i n t e re s t  t o  pI-otect . I d e n t i f y i n y ,  d e f i n i n g  

and f i x i n g  c o n c l u s i v e l y  t h e  area i n  which t h e  p u b l i c  
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h a s  s u c h  r i g h t s  t h r o u g h  t h e  Land C o u r t  r e g i s t r a t i o n  

p r o c e s s  i s  of paramount import .ance and  i s  a s u b j e c t  

c o n c e r n i n g  which t h e  leg-isl a t u r e  g r a n t e d  exc lus j .ve  

j u r i s d i c t i o n  t u  t h e  Land Cour t  p u r s u a n t  t o  G . L .  c .  

1 R . 4 .  Where t h e  Commonwealth and t h e  p u b 1 . i ~  h o l d  no  

t i t l e  or p r o p e r t y  i n t e r e s t ,  the p r o v i s i o n s  of Chap te r  

9 1  o r  t h e  Chap te r  9 1  Reyul .a t ions caninot a p p l y .  'The 

decj.sion of t h e  Land Court s h o u l d  h e  a f f i r m e d .  

CONCLUSION 

For t h e  r e a s o n s  s t a t e d  above,  t h e  Amici 

r e s p e c t f u l l y  u r g e  t h i s  c o u r t  t o  r e j ec t  the 

Commonwealth's i n v i t a t i o n  t o  r e l i t i g a t c  t h e  e x t e n t  of  

p r i v a t e  l a n d s  a d j u d i c a t e d  i n  a 1 9 2 2  d e c r e e  of  

r e g i s t r a t i o n  a n d  a f f i r m  the o r d e r  a n d  judgment of t h e  

Land Court below.  
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