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INTRODUCTION

Therse is nothing “hysterical” about the
Commonwealth’s description of the implications of the
trial court’s rulings. Arno Br. at 24 n.12. The 2004
and 2009 corders establish a different set of rules for
registered land and stand tc upset long-settled
expectations governing waterfront development and
public trust rights.! While Arno characterizes the
Commeonwealth’s arguments as invalidating, “attacking,”
and “undeing the 1922 Decreesg,” id. at 34-36, the
Commonwealth iz not in fact contesting Arno’'s Litle to
the property. MA Br. at 29 n.Z0. Rather, the
Commonwealth seeks to ensure that Arno's proposed
project is consgtructed in a manner that preserves and
protects the public intereszts in his formerly
gubmerged tidelands and flats. Deing sc does not
digrupt any settled expectationsg of State property law
or the Land Registration Act--to the contrary, public
trust rights have existed as an inherent limitation cn

the use of waterfront property since Colonial times.

1

In fact, millennia ago, Roman law declared: “by
natural right, these be commen to all; the air,
running water, and the sea, and hence the sheores cof
the gea.” INSTITUTRS oF JUSTINTAN, LIBER 2, TRACT 1, SECTION
1, reprinted in JosrpH K. ANGELL, A TREATISE ON THE EIGHT OF
PROPERTY TN TTRE WaTErRs 18 (2d ed. 1847).




ARGUMENT

I. AERNO EFFECTIVELY CONCEDES THAT THE COMMONWEALTH'S
APPEAL, FROM THE FINAL JUDGMENT WAS TIMELY.

Arnoe does not challengce the Commonwealth's
positicn that (1) an interdepartmental transfer order
does not “gever” a case in the absence of a Mass. R.
Civ. P. 21 order, (2) G.L. <. 185, §15% does naot
authorize full appellate review of an interlocutory
order, and (3) interleocutecry orders are open to review
in an appeal from the judgment that resolves the
entire controversy between the parties at the trial
court level. SHee Arno Br. zat 13-1&6. Rather, Arno
*resgts” on the trial court’z order (which also
overlooks thege lzguesz), Id. at 14, and then offers
gome c¢olor commentary on the Commonwealth’s‘
unsurpriging decigion nol to expend resources
appealing an order it determined was unappealable.
Id. at 14-16.° Arno’s tepid response is telling.
Indeed, while the trial court’s raticnale is premized

on the idea thalt the 2004 and 2005 orders were not

 Arno's commentary on the Commonwealth’s decisgion
nolb bo appeal from the interlocutory orders
demonstrates that the Commonwealth, unlike Arno, has
taken a consistent position on this issue throughout
the litigation. See, e.g., RA 324, lines 5-6 (“final

Judgment in this whole matter”), line 23 (“*this is one
case’); RA 295, line 132 {(“appeal from [] Final
Judgment”), line 14 (“one case”).
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interlecutory, the only case Arnc cites goncerns
appealed orders that were interlocutory. Id. at 13
{(citing Colomba v. DWC Agsocs., LLO, 447 Masg. 1005
(2006)) .°

Instead of trying toc rebut the defects the
Commonwealth identified in the trial court’s 2009
order, see MA Br. at 21-28, Arno stateslonly that the
trial court relied “principally” on G.L. <. 185, §1l14,
and then criticizes the Commonwealth (in a footnote)
for not specifically addressing that secticon in its
brief. Arno Br. at 13 n.&. MNeither the trial court
nor Arne, however, point teo any text in §114 that
addresses (1) whether an interdepartmental order
geverg a case for purposes of appellate review or
(2) whether the 2004 order was appealable prior to the
rezolution of the integrally related issues left open
by that order. See MA Br. Add.4 at 3-4 {2009 Order);

Arno Br. at 13-16. That is becauze Chere iz none.

* That case concerns the doctrine of present
execution, which provides a very narrow exception to
the final decision rule, authorizing the appeal of
interlocutory orders that are both collateral to the
undecided part of the controversy and practically
irremediable in an appeal from the final judgment.
Ellaes v. Zoning Bd. of Appeals of Quincy, 450 Mass.
671, &£73-74 (2008).




Section 114 authorizes the Land Court to “hear
and determine the motion [of a registered owner or
other perzson in interest] . . . and [] order the entry
of a new certificate, the entry or cancellaticon of a
memorandum upcn a certificate, or grant any other
relief upcon such term= . . . as 1t may congider
proper.” @.L. c. 185, §114. The trial court looked
to this section for two reasons. PFirst, it cited 5114
to support its position that “rarely is any judgment
iggued feollowing the original judgment of
regigtration.” 2009 Order at 4. That, however, was
not the issue. See MA Br. at 27.% Second, the court
relied on §114--the statute giving rise to the land
regigtration igsue--to “define ‘the casze.’'” MA Br. at
26. As the Commonwealth explained, defining the case
in this way was improper. Id.

Most significantly, Arno does not dispute that
Mass. R. Civ. P. 21 is the cstablished mechanism for

gevering portions of a complaint =0 that sach zevered

* And, in any event, exactly how “rarely” the Land
Court enters judgments in §ll4 cames (S5-Petition
casgseg) iz unclear. bhbhout zix months hefore Judge
Piper igsued the 2004 order, the Chief Judge of the
Land Court entered a “Judgment” under §114, striking a
waterways encumbrance from another parcel of
registered land. See Judgment, Rausgseo v. Commonwealth,
2004 WL 1431029 (Land Ct. 2004} {Scheier, C.J.)
(Addendum A), aff’d 65 Mass. App. Ct. 219 (2005).




piece becomes an “independent acticn[] upon which

geparate and appealable judgments may enter.” Roddy &

McNulty Ing. v. AJA. Proctor & Co., 16 Mass App. Ct.

525, 529 (1983), rev. denied, 390 Mass. 1103 (1983).

Since a Rule 21 order was not issued in this caze--a

cage involving one complaint, the =mame Lwo parties,

the game trial court Jjudge, the same underlying facts,
and the same integrally related legal issues--the

Commonwealth’s appeal from the judgment that resoclved

the entire controversy at the trial court level]l was

koth congistent with the ruleg of appellate practice
and procedure, and timely.

II. ARNO'S LAND IS IMPRESSED WITH A PUBLIC TRUST
THAT, UNTIL IT IS EXPRESSLY EXTINQUISHED BY THE
LEGISLATURE, GIVES THE PUBLIC AN INTEREST IN THE
LAND*S DEVELOPMENT.

A. Arno‘s Attempt to Rely on the Land

Regigtration Act to Extinguisgh Publlc Trust
Rights Should be Rejected,

In its brief, the Commonwealth argued that public
trust rights are not encumbrances that must be zet
forth in a Certificate of Title to survive
registration. MA Br. at 30-32. In an effort to aveoid

this result--one consiztent with the Land Regigbration

Act that Arne trumpetzs--Arno aszerla bthat the

“condition subseguent” described in Boston Waterfront




Development Corp. v. Commonwealth, 378 Magg. 629
(1279) is the same as a condition subgeguent between
two private parties and therefore must be get forth in
a Certificate of Title’s list of encumbrances to
survive registration. Arnc Br. at 29-32. Armnoc’s
argument, like the trial court's 2004 order, reflects
a fundamental misunderstanding of the nature ol public
trust rights.

Arno’s and the trial court’s precoccupation with
Boston Waterfront’'s use of the term “condition
gubgequent” overlocks the decision’s central holding,
which waz stated in unmistakable terms: “[w]le do hold

that . . . [the filled tidelands at issue are]
gubject to that same public trust on which the
Commenwealth originally held [them], and that [they]
may ke used only for a purpose approved by the
Legislature as a public use.” 378 Mass. at §49. “The
esgential import of this holding,” the Court went on,
“ig that the land in guestion . . . ig impressgsed with
a2 public trust, which gives the public’'s
repregsentatives an interest and responsibility in its
development.” Id. The central heolding was thus
concerned about the use of the filled tidelands.

While Boston Waterfront endorsed the Appeals Court’s




description of the public interest as a “condition
gsubgsequent” based on an 1820 law review article, the
Court’s discusgion makes clear that thisz was no
ordinary condikion subssgquent, adding that the
public¢’s interest in Lhe waterfront “transcends the
ordinary rules of property law.” Id. at 650. Thus,
the Court’s use of the term “conditieon subsequent,”
now ¢odified in Chapter 81, G.L. ¢. 91, §1, was just
another way <f deszcribing the pubklic trust rights
“guaranteed by the” Colonial Ordinance, Boston
Waterfront, 378 Mass. at 634, and therefore arisging
under the lawz of the Commonwealth. MA Br, at 31,
The flaw in the trial court’'s order 1Is
highlighted by iteg conclusion that the encumbrance
exceptions in G.L. c. 185, §46 *do not include
conditions subsegquent, which in the case of
unregistered land, depend on thelr rezording to be
enforceable against subsequent purchagerg.” MA Br,
Add.1 at 21 (2004 Order). Thus, in the trial court’s
view, the condition subsequent described by Boston

Waterfront must be recorded to remain enforceable

whether the land is registered or not. But gee G.L.
¢, 81, B1 (“tidelands . . . held by another party by
license . . . subject to an . . . implied condition




subsequent” (emphasis added)}) . If this were true, it
would mean that unregistered, filled tidelands are no
longer subject to public trust rights either, because
the Commonwealbh is not aware ol an instance where it
has recorded that type of “condition subseguent” on
the title of any unregistered land.®

Arno echoes this extraordinary view in‘his brief,
arguing, based on dictum in Manning v. New England
Mutual Life Ins., 39% Mass. 730, 736 (1987), that “any
condition subsequent imposed in or before 1522 has
expired” as a result of G.L. ¢. 184, §28. Arno Br. at
32, Thiz aggertion, not made helow, 1z miztaken. A=
explained above, puklic trust rights, whether their
eggence is desgscribed by way of the term *“condition
subsequent” or not, are not encumbrances that must be
recorded. Supra pp. 6-7. The public truslt doctrine
embodies the jus publicum, which, like the law of
nuisance, has acted as an inherent limitation on the
title to waterfront property since Colonial times and

can only be permanently extinguished by legizlation

" This is also incensistent with this Court’s ruling
in Trio Algarvio, Inc. v. Comm’r v, Dep’t of Envtl.
Protection, which held “that the public trust doctrine
would permit the department to assess [] displacement
feeg” under G.L. ¢. 91, 521 even if the relevant
wharfing statute had not preserved the Commonwealth’s
right to do so. 440 Masg, 94, 103-04 (2003}).
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that satisfies the five criteria zet forth in Opiniong
of the Justices, 383 Mass. 895, 2085 (1981). Given the
limitations on the Legislature’'s ability to
permanently relinguish public trust rights in filled
tidelands, it simply cannot be that they can be
permanently extinguished by a generalized recording
gtatute such as G.L. c. 184, §28. See Dunfey v.
Commonwealth, 368 Mass. 376, 384 (1975) (holding that
G.L. ¢. 184, 8§23 deoes not apply to public trusts).

BE. Arnc’s Preferred Interpretation of the
“Waterways Encumbrance” Is Inconsistent with
the Original Cartificates, Historical Context,
and Settled Rules of Construction.

Arno fairs no better in his lS—pagelexstitiun of
the “plain meaning of the ‘Waterways Encumbrance’ in
the 1922 Decrees.” Arno Br. at 34. He beging with the
migdirected aggertion that his proposed project 1s
above the 1922 mean high water mark. Id. at 20. 'lhe
issue, however, 1s whether the term “mean high water
mark” refers to the historic (or uncobztructed) water
line or the present mean high water line in 1%22. See
2004 Order at 23 n.l3. Arne's assertion Lhat the
Commonwealth waived its ability to challenge the

location of the 1%22 high water mark thus migges the

point. The point is that the trial court itself




interpreted the term “mean high water” as referring to
gamething other than the present high water line in
1922, because that line would have coincided with the
edge of the bulkhead--the structure that displaced the
tidewater., Compare Arno Br. at 21, with MA Br. at 33.°
Tronically, degpite hisg protests, nowhere doeg Arno
actually dispute this common gense Tact.

Next, Arno states thal the “logical starting
point[]” for determining the meaning of “mean high
water mark” is the Qriginal Certificates of Title (and
Arno's Trangfer Certificale) because they are "“the
definitive instruments.” Arno Br. at 24-25. Given

his starting point, it is surpriging that he fails to

® The trial court recognized the issue, noting that
“gurveying of the water line at the time (0 the
regigtration] would have been further complicated by
the apparent pregence of a bulkhead.” 2004 Order 13
n.g. The trial courl thus understood mean high water
Lo refer Lo a hisgtoric (uncobstructed) water line; it
just failed to take account of the undisputed facts
(in Lthe registration gystem) that the entire parcel
was originally in the harkbor and then filled. RA 79
(noting lots were below low water line and filled), %0
(plan showing water lots), 14% & 151 {(zame). Theze
facts alao refute Arno’s aggertion that records in the
Regletration system would not have pubt him on notice
that hig land was filled and therefore both impressed
with a public trust and subkject to Chapter 91. Arno
Br. at 3% n.20. Indeed, the fact that Arnc applied
for a Chapter 91 license indicates that this was his
expectation. RA 267 (Arnc “propceges to dedicate the
entire 3,991 g2g.ft of the ground Eloor as a Facility
of Public Accommodaticon . . ., [and]l reserve the
remainder of the property as open space . . . "),

-10-




note the court’s express decision not fo determine
“the water line.” RA 117, 129.7 Consistent with that
decigion, the Land Court plansg accompanying the
Original Certificates do not include language denoting
any water line. RA 113 (No. B8255A), 121 (No. 85%242).
In fact, while Arno accuzes the Commonwealth of
ignoring the Land Court’s “expertise in reviewing and
creating plans,” Arnc Br. at 23, the Land Court did
not dencte “*high water” on a plan until more than 20
years after the original regisztrationg in 1922, RA 29
(plan dated 1944). Thus, Arno asks this Court to
adopt an interpretation of “mean high water mark”
based on a reference in a plan issued 20 years later.
In the end, Arno never gericusly disgputes the
fack that the Attorney General (ACG) intended to
preserve public “property” rights up to the historic
high water mark. The AG indicated that he had “no
objection to the entry of the decree . . . provided
the zame is made sublject to any and all rights of the
public.” RA %7, 101. The AC's answers were thus not
limited to a particular portion of the parcels;

rather, they referred to the “same,” that iz, the

7 'the Cardner Certificate indicates that the court
did not determine the “Harbor line.” RA 107.

-11-




“decree,” which necegsarily concerned the parcels in
their entirety. The Land Court added the phrase “mean
high water mark” when it issued the Certificates.
E.g., RA 117. At that time {and tcday), the AG would
have understocod that language to refer to the coriginal
(historic) water line.® Based on this understanding
and the fact that Lhe AG would have also understood
the public’s rights to extend to the historic line,
the AG would not have been concerned by the court’s
inclusgion of the reference to “mean high water.”
Finally, Arno’s attenpts to distinguish prior
decisions of this Court are also misplaced. First,
the eatablished rule of constructien that ccunsels
toward preservation of public rights applies with
gpecial force here, where the permisgion to occupy the
public’s land and interfere with their water-based
rights did not come from a “grant” at all, but rather
derives originally from the 1882 and 1895 Chapter 51
licenses. MA Br. at 8-13, 3&5-37; see also Boston

Waterfront, 378 Masz. at 63% n.4 ("it is the apirit

B

See, for example, Op. orF ATT'Y GEN. (May 25, 1868),
reprinted in 1868 Sguatt Doc. No. 302, at 2, where the AG
framed the inguiry ag “whether any of the lands or
flats . . . are cutgide of the original low-water

mark, or are outzide of one hundred rods from the
original high-water mark.” See also MA Br. at 33-35,

-12z-




rather than the letter of this ‘rule’ which is
critical”). Second, construing the Waterways
Encumbrance to preserve public trust rights khased on
the guidance provided in Opinions of the Justices, 383
Maszg. 902-906, does not render G.L. «. 185, §45
“yoid,” or “collide|] with Article 30,7 Arno Br. aﬁ
36-37: (3) the Commonwealth is not aszsking the Court to
invalidate the original decrees; and (b) Cpinions of
the Jugsticesg, 383 Maszs. at 902-206 and Moot v. Dop‘t
of Envtl. Protection, 448 Mass. 340, 247 (2007) make
clear that only the Legislature can extinguish public
trust rights.?

III. ARNO‘'S PROQPOSED PROJECT IS SUBJECT TO CHAPTER
91’8 LICENSURE REQUIREMENTS.

Arno begins by reciting the rule that a “statute
should be interpreted ‘according to the intent of the
Legislature ascertained from all of its words
congtrued by the ordinary and approved usage of the
language . . . to the end that the purpcocese of its
framers may be effectuated.’* Arno Br. at 39

{mitation omitted). It is thus remarkabkle then that

® The Commonwealth did raise this issue below at
pages 2 and & of its Oppesgition to Arno’s Motion for
Summary Judgment, RA 2 {(dkt.#22), which i1 included in
a supplemental appendix. Compare Arno Br. at 316 n.21.

_13_




Arno’s interpretation undermines completely Chapter
91’'s purposes. See MA Br. at 45-4% (purposes).
Section 10 of the law, derived originally from
s5t. 1886, <. 149, §2, directs DEP to “protect the
interests of bhe commonwealth in areas described [in
that section! in issuing any license” under Chapter
91. G.L. c. 21, §10. Theose areas include both
“harbore and tide waters” and “flats and lands [lowed”
by harbors and tide waters, and are thus clearly not
limited only to “land” in which the Commonwealth or
the public hold a “proprietary interest.” Id. 1In
turn, §14, derived primarily from “An Act to Regulate
the Building of Wharves and Other Structures in Tide-
Waterg,” 5C. 1872, <. 236, §§1-2, authorizes DEP to

“licenge and pregcribe the terms for the construction

or extension of a wharf . . . or other strugture, or
for the filling of land or flats . . . in or over tide
water below high water mark.” Id, at §l4., Section 18

then makes c¢lear that a licengee cannot change the usce
of ¢or alter previously licensged f£ill or structures

without obtaining a new license. Id. at 5§518.!% Thesze

*Y This requirement applies “whether said structure
or £ill first wasg licensed prior to or after the
effective date ©f this section.” G.L. <. 91, §18. It

thus applies expressly to Arnc’'s licensed, filled

-14-




provisions constitute the socurce of Chapter 91's
licensing jurisdiction. TIf the Legislature had
inLended to make “proprietary interestas [l a
prereguisite” to Chapter 91 jurisdiction, it would
have said so. See Sullivan v. Sullivan, 106 Mass. 474,
475 (1871} {gourt will not construe statute based on
*the unexpressged intent of the legizlature”).

Arno's assertion that Chapter 91 licensing
Jurisdiction depends on “properby righbsg” relies
primarily on the statute’'s definitions for “private”
and “comnonwealth” tidelands and the uge of theose
terma in scctions 14 and 18 of the statute. Arno Br,
at 32-42. What Arno fails to recognize, however, iz
that the reguirement to obtain a licenge for work
below the high water mark existed for 117 years before
the terms "“tidelands,” “private tidelands,” or
“commonwealth tidelands” were even added to the

1

statute.! Those terms and their definitions were

added by St. 1983, c. 589, sec. 21 in response to

tidelands. “Any unauthorized substantial change in
uze or unauthorized substantial alteration shall
render” a previcously issued license “veid,” id., and
unlicenged £ill helow the historic high water mark
constitutes a public nuisance. See id. at §23.

1 gee, e.g., St. 1866, <. 149, §§4-5; St. 1872,
o. 236, BE1-2; S8t. 1874, c. 347, &1.

_15_




Boston Waterfront and Opinions of the Justices.™ The
1982 amendments were intended to ensure the
Commeonwealth’s compliance with the core heoldings in
those decigionsg, not to narrow the scope of the
gstatute. It would thus be ivcnic if amendments
intended to more fully promote public trust rights,
i.e., the jus publicum, were used to eviscerate the
gtatute entirely.

In fact, neoticeably abgent from the text that
Arno focuses on in seclicns 14 and 18 ig any language
that expresses an intent to exempt work on “tidelands”
from the requirement to obtain a license. See Arno
Br. at 35-41. That language ig absent becausze thoge
provisions do not exempt work on tidelands from
licensing at all, but rather set forth findings that
DEP must include when it issues a license depending on
whether or not the proposed project iz water dependent
and will occur on private or commonwealth tidelands.
S5ee, e.g., G.L. c. 91, §l4; see alsoc Moot, 448 Mass.
at 343. Mistakenly, Arnc alsc seizes on the inclusion
of the term *“rights” in Chapter 91 and the regulations

to further his argument, equating the term rights with

¥ puracraft Corp. v. Holmes Prods, Corp., 427 Mass.

156, 16l n.9 (19%8) (“Evidence of contemporaneous legal
events . . . is relevant to our inquiry.”).

_16_




traditional “property rights.* Arno Br. at 45. These
rights, however, refer to the jus publicum, and not to
traditiconal preoperty rights. MA Br. at 39, 45; see
Bogton Waterfront, 378 Masgs. 649 (“[tlhiz concept is
difficult to describe in language in complelke harmony
with the language ordinarily applied to privately
owned property”).

Like the trial court’'a 2009 order, Arng al=zo
dwells on the definitions of the termg “commonwealth”
and “private” tidelands in the regulations. Arno Br.
at 43. But the regulations, like Chapter %1, define
jurisdiction in terms of “gecgraphic areas.” 310
C.M.R. ¥9.03(1)."" That provision, entitled “Scope of
Jurisdiction,” reguires a person to obtain a license
if (1) they intend to perform “one or more activities
gpecified in 310 CMR 9.03(2) and (2) or 210 CMR 9.05,"
and (2) the activity will ocgur “in one or more
geographic areas specified in 310 CMR 92.04.7 Id. As
previously explained, secticn 9.04 defines the
*Geographic Areas Subject to Jurisdicticn” to include

“all waterways” and “all filled tidelands, except

¥ gimilarly, Chapter 51 defines the term “tidelands”

in terms of geographic areas--‘“present and former
gubmerged lands and tidal flats lying below the mean
high water mark.” G.L. c. 981, §1.
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landlocked tidelands.” MA Br. at 44. Degpite the
fact that this section speaks to geographic areas,
Arno agkg the Court to rewrite the section based on
“the gpecific language usged in the definition [of
trust lands] in 210 CME 9.0z2.% Arno Br. at 44 n.27.
What he fails to recognize is that the terms
“waterways” and “filled tidelands” are already defined
by the regulations, and their definitions speak in
terms of “geographic areazs” too, not property rights.
31¢ C.M.R. §%.02.%"

The Commonwezlth’s interpretation doegs not render
an applicant’s “ability to rebut the presumptions of
public or Commonwealth proprietary interests
meaningless.” Arno Br. at 45. Again, “the regulaticonsa
define [the terms private and commonwealth tidelands]
to trigger the applicability of specific sections of
the regulationg.” MA Br. at 44-45. As the regulations
are currently written, Arno can avoid the application
of regulatory regquirements that are defined in terms

of private or commonwealth tidelands if DEP determines

M “‘Waterway’ means any area of water and associated

gubmerged land or tidal flat lying below the high
water mark . . . .* 310 C.M.E. §2.02, at 270.1.
“rFilled Tidelands’ means former submerged lands and
tidal flats which are no longer subject to tidal
actieon due to the prescnce of £ill.# 59.02, at 265.
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that he has rebutted the presumptions set forth in the
definiticons for those terms. Thus, the presumpticons
are not “meaninglegs.”

Finally, Arnc argueg that the Court should
construe the regulations so that they only apply to
tidelands in which the Commonwealth or the public hold
property rights tec aveoid a “taking.” Arno Br. at 47-
48. This extra-textual ples iz misplaced. First, it
would be inappropriate Lo consider whether the
application of the Waterways Regulations might effect
a taking in advance of a final decisicn applying the
regulations to Arno’s proposed project. See Daddario
v. Cape Cod Comm’rn, 425 Massg. 411, 414 (1937) (courts
have “consistently decclined” to consider takings
claims without a “final decision regarding the
application of the regulaticns to the property at
igzue.” (¢itation omitted)). Second, 1if the Court
helds that public trust rights have bheen permanently
extinguished in Arne’s land, and then finds that
Chapter %91 still applies, there would still in fact be
a2 gerious, site specific question about whether a
final decision requiring public access “would
constitute the [unconstituticnal] taking of an

easement.” See Arno Br. at 48. A reguirement for
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public access Lo bhe watorfront as a condilion of an
approval ol a gonstruchion projoecl on filled tidelands
stands on diffzrenl footing than the legislation
congidered in Cpinion of Che Justices, 365 Mass. 681
(1974). Whether =zuch a condition would constitute a
taking would likely fall under Lhe Lest for exactions,
which was not applied in that advisory cpinion.?
CONCLUSION
For the forgeing reasons, and the ones set forth
in thoe Commonwealth’s principal bricfl, the Court
should reverse: (1) the 2004 and 2005 orders, (2) the
2009 order ang judgment, and {(3) Lhe 2003 order
striking parl of the Commenwealth’s notice of appeal.
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 see Dolan v. Tigard, 512 U.S. 374 {1994): see also
Barry v. Grela, 372 Mass., 278, 27% (1977) (holding
thal peorson may “pass over” private property below tho
high water mack “for fishing.”).
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