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STATEMENT OF ISSUES 

1. Whether t.he Commonwealth's appeal from t h e  

L x i d  Court' :1: "S-petition" proceeding i s  uritirliely . 

2 .  I f  t he  Commoriwcalth's appeal of t.he " S -  

p e t i t i o n "  procccdi1.q i:: not. unt imely,  w h e t h e r  f i n a l  

k c r e c s  of Reyis t . ra t ion  ent.ei-ed i n  1 9 2 2  l i m i t  t u  a r e a s  

;;caw. a rd  . of t.he 1 9 2 2  mean high w a t y r  rnarlr ariy 

Commonwealth and p u b l i c  r i g h t s  i n  Joseph V .  Arno's 

registered land. 

3. Whether' G . L .  c .  '31 ("c. 91") a u t h o r i z e s  the 

U~partrrient. of Envi.ronmenta1 Pro tec t  i o n  ( "DEP" ) L.o 

r e q u i r e  a 1 i ceiise f o r  larid i r l  which n e i t h e r  the 

Commonwealth nor  the public holds  a p r o p e r t y  i .n t .e res t .  

STATEMENT OF THE CASE' 

Jc)seph V. Arno ("Arrio") owns regist.erec1 ].and 

loca tcd  bet.weeri Easy Street and Nantucket Harbor shown 

as Parcel G on Plan R'ir34(1 and Pa rcc l  1 011  P l a n  Q 5 3 4 D  

(thc "ProperLy") . (A. 2 9 ,  3 1 )  HY O W I ~ S  these 

cont.iguous p a r c e l s  by virL.ue of Transfer:  C e r t i f i c a t e  

of Title N o .  g 6 9 3 ,  &Led May 1, 1.979, i s s u e d  under 

G . L .  c .  185, §I, et seq. ( t h e  "Heyis t ra t ior l  Act")  ( A .  

1 2 9 )  Because Arno's  I.,and (:ourt proceediny was a 

Referenccs t o  Lhe Rec!ord Appeiidix arc i r id ica ted  b y  1 

t h e  a b b r e v i a t i o n  " A . "  frillowed by paye number ( S I  . 



subsequent. proceeding wi th  respecit t.o l.and reg1 stered 

i n  1922, most of t h c  rc levanl .  fac!t.s a r e  i.n t.he 

procedural  h i s t o r y .  

The o r i g i n a l  Regisl.rat.i.on . . . . . .- Proceedi nqs 

A r - n o ' s  land w a s  t h e  s u b j e c t  of two r e g i s t r a t i o n  

proceedings f i l e d  no l a t e r  than  1 9 2 1  ( the "Or ig ina l  

R e g i s t r a t i o n s " )  . The Land Court. Exami.ner.'s repoi-t i n  

Case N o .  0 h Y 4 ,  which makes up most. of  A r n n ' s  Property, 

ends on February 1 ,  1 9 2 2 .  The Land Court Exarriiner's 

r e p o r t  i n  Case No. 0 2 5 5  crids on J u l y  3 0 ,  1.921. Rot-h 

r e p o r t s  coriciL1dcd that .  t.he p e t i t i o n e r s  (Ayers and h i s  

a b u t t e r ,  Gardricr) h3cl "iiot a qood t i t l e  as allcyed" 

arid suqyes l e d  that. 

or  all of t.he la i id  

A f t  e r c omp 1 c t 

Atturriey General f 

the Commonwealth he ld  L . i l l e  t.n most 

( A . 7 6 ,  78-79, 1 4 7 ,  149-150) 

01-1 of che  Exami.ners' 1 -epor t s ,  t h e  

1.ed appearances arid ~ I I S W ~ L ' S  'for 

and on behalf  of t h e  Cunirrior~wealth of Massachuset ts"  in 

t h e  O r i g i n a l  Key i s t . r a t ions .  T n  i t s  Answer t o  C a s e  N u .  

8 5 9 4 ,  thc Curnrr~onwealth noted " [ t l  h a t  t h e  p l a n  filed 

w i t . 1 1  s a i d  p e t i t - i o n  shows a bulkhead on t h e  pl-operty 

which is l o c a t e d  bctweeri h igh  and ].ow w a t e r  ...." ( A .  

9 7 )  This reier-?rice was i n  response t o  t h c  d e s i g n a t i o n  

of a "Mean IIigh Water" mark landward of Che bulkhead 

shown on t h e  1 9 2 1  p e t i t i o n e r ' s  p l a n  f i l ed  i n  t h a t  

2 



case. ( A .  6 9 )  The "Mean Hiqh Water" i s  t.he on1.y 

w a t e r  mark shown OTJ that p l a n .  The p u c i t . i o n e r ' s  plan 

does riot show a h i s t o r i c  h igh  wat.er i n a r k . ?  

Despi te  the Exarniriers' r e p o r t s ,  t h e  (lommoriwciilth 

d i d  not oppose r e g j s t r a t i o i i  of t i t l e  i n  Ayers or 

Gardner.  The Commonwealth a l s o  d i d  not  a s s e r t  t h t  

t h e  p e t i t i o n e r s '  t . i t l e  t o  t h e  land w a s  subject. t.o a 

coridit.ion subsequent .  Rather-, the Conmionwealth's 

Answers provided t h a t  t h e  P rope r ty  "borders  on 

t i d e w a t e r s ,  i r i  which t.he p1.1hl i c  has c c r t  airi r i y h t . s ,  " 

imd stal.ed "110 o b j e c t i o n  t o  t h e  e n t r y  o f  t.he decree  

prayed f o r  provided t.he same i s  m a d e  subjcct. L . 0  any  

and a l l  ricjht;s of the p u b l i c . "  (A 97, 101) 

I n  1 9 2 2 ,  t.he Laiid Court mitered dec rees  i n  t h e  

O r i g i n a l  Regis t . ra t ions ( t h e  " 1 9 2 2  Decrees")  . 'The 1 9 2 2  

Decrees v e s t e d  f e e  s imple t i t l e  of t h e  Proper ty  i n  

Arno 's  p redecesso r s ,  and ordercd  i s suance  of the 

O r i g i n a l  C e r t i f i c a t e s  of T i t l e  (the "0ri .ginal 

C e r t i f i c a t e s " ) ,  ( A .  1 0 7 ,  1 1 7 )  The O r i g i n a l  

Certi f i c a t e s  c o n t a i n  met.es aiid bounds d e s c r i p t i o n s  and 

The Commonwealth's Answer i n  Case N o .  8594 a l s o  2 

reflects t h a t  t h e  Exainirier '  s r e p o r t  d i d  not  d i s c l o s e  
any l i c e n s e s  t o  T i l l ,  a v e r r i n g  " t h a t  no l i c e n s e  has at. 
any t i , ine  been duly  i s sued  for t h e  cor i s t ruc t ion  or  
inaintenance of t h e  s a i d  hu l  khead ... . " ( A .  9 7 )  



rcfcr t o  pla1is Lhat. a r e  t.o be f i l e d  w i t h  them ( t h e  

"Keg i s t r a t imi  P l a n s " )  . 

p l a n  NO. 8594A ( A .  :Y/), f i l c d .  wi th    he Orig ina l  

C e r - t i f i c a t e  i n  CIasc No. 8 5 9 4 ,  shows br1jt.h t.he bulkhead 

aind a water  l i n e  i n  t h e  zaine l o c a t i o n s  as t h e  "Mean 

H i q h  Water" mark 01.1 t.he pe t . I . t i one r ' s  plan i n  

KegisL.raLion Case N o .  8 9 5 4  ( A .  6 9 ) .  P l a n  No. E 5 9 4 A  

a l so  shows t . h a t  water  l i n e  contiriuirly on to  the  

ahut.t.inq G a r d n e r  land. That same water line and 

hulkhead  arc  a l so  shown on Plan No. H594B ( A .  3 9 ) ,  arid 

a l ine  l a b e l e d  "Hiqh Water 1922" i s  s h o w r l  o1i Parcel A 

on Plan 8594C:. ( A .  2 9 ) >  P l a n  8 2 5 5 A  depir!t.s t.he same 

watcr l ine  on t.he Gardner and Aycr lar id .  ( A .  1 1 3 )  

The O r i g i n a l  C e r t i f i c a t . e o  do not c o n t a i n  any 

encumbrances on Lhe Pr0pert.y o r  r i q h t s  in f avor  oL' the 

Commonwealth 01 t h e  p u b l i c  above the m e a n  h iyh  water 

mark. Nor do they refer  t o  t he  h i s t o r i c  mean hjgh  o r  

mean low water  marks. Rather ,  each of t.he O r i g i n a l  

C e r t i f i c a t e s  p rov ides  t.hat. t.he p e t i t i o n e r ' s  t i t l e  i s  

" s u b j e c t ,  however, t o  any o f  the encumbrariccs 

meritioried i n  Sec t ion  f o r t y - s i x  of s a i d  Chapter [ I 8 5 1  

These r e g i . s t r a t i o n  plans werc prepared  by the Land 
Court Fmgi neex-ing D e p a r t m c r i t .  ( n o w  known a:: t.he 1,and 
C o u r t  Sui-vey Llivisiun) . Later p l a n s  were prepai-ed as  
t h c  Ircyis tered land was subdiv ided .  

3 



which may be s u b s i s t i n g ,  and subject also ... t.o any and 

a l l  pub l i c  r ight-s e x i s t i n g  i n  and over the saime below 

mean high water mark ....” ( A .  1 0 8 ,  1 1 7 ,  enyhasis  added) 

T h e  languagc r c l a t i n g  t.c “p1.1bl i c riq11t.s” i s  refer-red 

t o  by the Coininonwealth as tiic “Water-ways Ericunhraiic!e. ” 

The A r n o  Proceedings Below 

Arno’ s t . i t . le d c r i v c s  fr-orii the Orig ina l  

R e y i s t r a t i o n s .  H i s  ‘Lrarisfcr Cc rL i f i ca t e  of T i t . l e  N o .  

8 6 9 3  has tlic s a r r i t ‘  ericimhranc!e 1 anquaqe quoted above, 

i nc lud ing  t h e  ”Wat.erway.s Encumhrance . ”  ( A .  1291--130) 

111 response t o  Arrio‘s appl icaLion  f o r  a c .  91 

1,icense to re construcL an e x i s t i n g  b u i l d i r i y  on the 

L’ropcrty above t.he 1 9 2 2  hi.gh water  l i n e  s h o w n  or1 t h c  

R e g i s t r a t i o n  Pl.ans, DEL’ i s s u e d  a W r i t  tcri 11ct-crrrinaL.ion 

t h a t  r e q u i r e d  p u b l i c  access L O  the proposed bui l d i n q  

based on purported p u b l i c  ownership arid c a s e r r i Y r i L  

r i gh t . s .  (a .  2 6 7 - 2 7 6 )  

Arnv then  f i l e d  a complaint in Land I:ourt 011 

August 9 ,  2 0 0 2 .  His compl.aint sought t o  c l a r i f y  t h a t  

he owns t h e  Proper-ty l o c a t e d  landward of t h e  1922 mean 

h i g h  water mark f r ee  of any Cornnionwerilth or p u b l i c  

p r o p r i e t a r y  r i q h t s ,  and t h a t ,  as  a r e su l t . ,  no c .  91 

l i c e n s e  was r equ i r ed  f o r  h i s  proposed re-construction. 

( A .  15) The cornplaint. was :jt.yled and docketed as a 



“subsequent t o  r e g i s t r a t i o n ”  p e t - i t i o n ,  01- “S- 

p e t i t i o n , ”  i n  Keyis t ra t i .on  Case N o .  8 5 9 4 .  ( A .  I .S,  

221) -. See G . L .  c .  185 ,  13115. Thc S - p e t i t i o n  case i s  

refeirred t o  h c r c i n  a s  the “Land Court proceeding.  ” 

Ori December 2 2 ,  2 0 0 2 ,  t h c  Cormonweal t h  moved f o r  

judgment. 011 t h e  p lesd i r iys .  Arno f i l e d  a cross’niot ior i  

f o r  summary j udgment.. 

On August. 1 2 ,  2 0 0 3 ,  t h e  Chief J u s t i c e  of 

Adminis t ra t?  on and MmayeinerlL (i) t - r a n s f e r r e d  t o  t h c  

Nantucket Supe r io r  Court t h e  p r a y e r  f o r  a d e c l a r a t i o n  

t .ha t  t h e  Cornrrmnwea1t.h 1 a c k n  author‘iLy t o  r e q u i r e  a c .  

9 1  license f o r  work on regisL.ered l and  i n  which 

rleit.her t h e  Commonwealth nor t h e  p u b l i c  has  a 

propr i .e ta ry  r i g h t ,  and ( j. i, ) appoin tcd  Judge P i p e r  a 

j u s t i c e  of t h e  Super ior  Court t o  r e s o l v e  t h a t  i s s u e .  

( A .  21.3)  The Nantucket Super jor  Court case w a s  

a s s igned  c i v i l  act . ion nunibel- 0 3 -  0 0 0 2 9  ( t h e  ”Super ior  

Court case“ 1 . 

On December 2 9 ,  2 0 0 4 ,  t h e  T.,and Court i s s u e d  an 

o r d e r  qrant i r iy  Arno p a r t - i a l  summary judgment and 

o rde r ing  an amendment t o  Arno’ s T r a n s f e r  C e r t i f i c a t e  

of T i L l e  t o  1-ef lect  t h a t  ne i t .her  t h e  Commonwealth nor  

t.he pub l i c  has  p r o p r i e t a r y  r i g h t s  laiidward of t h e  mean 

high water  m a r k  t h a t  e x i s t e d  i n  1.322, when t h c  Land 

6 



C o u r t .  i s sucd  decrees  i n  t h c  Original  R e g i s t r a t i u n .  

( t h e  " 2 0 0 4  O r d e r " ,  Cornrri. A d d .  1. a t  p. 2 G )  The 2 0 0 4  

01-dcr- r i l oo  n i l  ed t h d t  Arricl '  E; proposed b u i l d i n g  p r o j e c t  

l i c s  eriL.irel y 'Ilandward of the  1922  mcari high w a t e r  

mark. ( T d .  - p .  2 3 - 2 4 )  The Order d i d  r'iof f i x  a more 

exact. loca t ion  of L.he 1.323 mean h igh  waL.er mark than  

t h a t  shown ori L.he Req i s t r a t io r i  Plans. I n s t e a d ,  i t  

noted t h L .  the p a r t i e s  d i d  riot. d j s p u t e  this locat. ion,  

arid gave the p a r t i c s  3 0  days w i t h i n  which Lo request a 

more p r e c i s e  loca t ion .  (Id.) .. 

Neither par-t.y d i d  so and, on March 4 ,  2005, t h e  

Lam3 C o u r t  issued ari orde7- t.hat Ar~io' s Transfer- 

C e r t i . f  i c a t c  o f  Ti t.1 e be amended to  r - e f l e c t  t h c  2 0 0 4  

Ordcr ("t.he 2 , 0 0 5  O r d c r " )  . ( A .  251) . P u r s u a n t .  t.n that  

Ordcr, on March 1 4 ,  2 0 0 5 ,  t.he NantuckeL Registry 

DisLrict of t h e  Land Court ssued Arrio the  amended 

Trans fe r  C e r t i f i c a t e  of T i t  e. ( A .  2 7 9 - 2 8 0 )  

'Thv 2 0 0 4  Order d i d  r i o k  deci,de t h e  i s s u e  

t . r ans fe r r ed  t o  t.he Naiituclcet Superior C o u r t . .  'The 

C o u r t  dec l ined  t.o ac t  on t h i s  q u e s t j o n  because t h e r e  

w a s  perldirig an adjudicaLory appea l  by A r m  of DEP's 

7 



determir ia t ion prescribi .ng t.he cond i t ions  f o r  a c. 91 

l i ce r i se .  ( A .  267-7761 4 

On J u l y  2 8 ,  2 0 0 5 ,  the C o u r t  held a ::tat.un 

conference and madc c l r c i r  Lo Lhe part.ies i t s  view 

t h a t ,  ( i )  urider S114 o f  t.he R e g i s t r a t i o n  Act,  t h c  Larid 

C o u r t  proceeding had been f i l l  Iy and t i n a l l y  r c so lvcd  

by i t s  o r d e r s ,  ( i i )  the t-irne f o r  ari appeal Lhereof by 

r i g h t  had passed ,  and (iii) t h e  tirne for t h e  Land 

Court t o  g r a n t  leave L o r  1aLe a p p e a l  a l s o  had 

passed .  ( A .  322-323, 3 2 9 - 3 3 0 ,  l i n e  2 ;  3 4 5 ,  l i r i e s  4 -  

1 0 )  T h e  C o u r t  set. a dead l ine  of A ~ g u s t  1 0 ,  2005, f o r  

t.lie CommonwFialth t o  dccidc whelher- t.o seek l eave  t o  

f i l e  a l n t c  appeal o f  t.he 2004 O r d e r .  ( A .  3 ,  3 4 7 - 3 4 0 j 5  

On October 3 ,  2 0 0 5 ,  t.he Court i.ssiied an o rdpr  

denying t h e  Corranonwealtli' s inotioii t o  r c p u r ~  yuesL.ions 

of law t o  t h e  Appeals C o u r t .  and s t a y  proceedings .  T h e  

~ 

That a d j u d i c a t o r y  proceeding had been s t a y e d  pwidiriy 4 

the Land C o u r t ' s  detcrrniriation o f  t h e  Commonwealth's 
p r o p r i e t a r y  r i g h t s  i n  t h e  P rope r ty .  Arno' s aI;L.ernpL.s 
t o  l i f t  t h e  s t a y  following t h e  2 0 0 4  Order were opposed 
successfully by DEF,  which s t a t e d  t h a t  the 
Commoriwealth int.ended to appeal  t h a t  Order.  ( A .  2 9 5 ,  
3 0 0 ,  313) When n o  appeal  was f i l e d ,  Arno renewed h i s  
tnotiori for summary judyrnenL on t h e  remaining c l a ims .  

The Corninonwealth d i d  not advise  t h e  Court by August 
whether i t  in tended  to seek 1,eave t o  f i l e  a l i i tc 

appeal  of t h e  2 0 0 4  Order.  It. 1.ater moved t o  report L.u  
t h e  A p p c a l s  Court. the i.ssues r e so lvcd  the reby .  (A. 3 )  

5 
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Court. a g a i n  s t a t e d  t h a t  t h e  %pet i t i o r i  p roceeding  

conel~ ided  wi th  Lhe 2 0 0 4  Order and it.s subsequcnl 

implemcritiny order,  t h e  2 0 0 5  O r d e r ,  and t h a t ,  

accord ingly ,  t h e s e  orders were not i n t c r l o c u t o r y  o r  

report .able.  (A. 4 0 3 )  

On January  1 . 2 ,  2 0 0 9 ,  t h e  C o u r t  decided the 

Super ior  Court Case, declaring that; the  Commonwealth 

lacks j u r i s d i c t i o n  under e .  91 and t h e  wat-erways 

r e g u l a t i o n s  ( 3 1 0  CMR 3.(1(1 e t  scy. )  t.o r e q u i r e  21 

1 i.cEinsc tu b u i l d  on A r r i o ‘ s  l and  above the 15122 !wan 

h igh  waLer mark ( t h e  ”Super ior  Court Decisi.on”) . 

Cornm. A d d .  2 .  

O n  March 1 3 ,  2 0 0 9 ,  t h c  Corninonwealth f i l e d  3. 

n o t i c e  o f  appeal  purport.i.ng t o  appeal from b o t h  t h e  

2 0 0 4  Order arid from t h e  Superior’ Court Decis ion .  ( A .  

4 3 1 )  . T h e  Land Cour l r  i.ssi.ied an o r d e r  s t r - i k i i i g  a s  late 

t h e  Commonwealth’s n o t i c e  oi appeal  w i t h  respccl-. t o  

t h e  2 0 0 4  Order. Cotnm. Add.  4 .  

STATEMENT OF FACTS 

There follows t h e  remaining r e l e v a n t  f a c t a  i n  the 

record t h a t  are riot covered above. 

A s  shown i n  t h e  Examiners’ r e p o r t s ,  m o s t  i f  no t  

all n f  t h e  Proper ty  i s  located b e 1 . 0 ~  t h e  h i s t o r i c  mean 

h iqh  w i l t e x ’  mark and t h e  h i s t . o r i c  low water’ mark. 



Camm. Acid. 1. p .  16. (Scc  . . a l s o  A .  7 8 - 7 9 , 1 4 9 - 1 ! 2 0 ,  2 1 9 )  

Before 1 3 2 2 ,  t i e  L'r-opt'rLy was fj1l.e.d aiid a bulkliead 

c o n s t r u c t c d ,  r-aisiny t.he Proper ty  above t.he prevj  ot1s 

mean h iqh  arid [wan l o w  wat.er marks. ( A .  2 1 9 )  

N o  l iccrisi ts  before 1 3 2 H  ai-e noted. as  enc!umhrances 

on the Oriy ina l  ( le i - t i f ica tes  u f  T i t . l e  o r  on Ariio's 

T rans fe r  C e r t i i i c a t e  o f  T i t l e .  ( A .  109, 118, 131) 

AfLer t.he O r i g i n a l  R c y i s t r a t i o n s ,  but. no l a t e r  

t han  1 9 2 8 ,  a :::ecniid bulkticad was c o n s t r u c t e d  pursuant  

L o  a c!. 31 l i ce i i s c .  This bulkhead w a s  b u i l l  :1:eaward 

of the then c x i s c i n g  bulkhead and seaward o f  t.he mean 

h igh  w a L . e ~ '  I m ~ k  t-liat c x i s t e d  in 1 9 2 2 ;  i t  n o w  dc i i r ies  

t h e  seaward edqe of the P rope r ty .  ( A .  5 5 ;  5 9 - 6 4 )  

Rriio purchased t.he Proper ty  a n d  rece ived  Ti-ansf er  

c e r t i f i c a t e  of T j t 1 . e  N o .  86513,  dat.ed May 1, 1 Y ' / 9 .  ( A .  

1 2 9 )  The 1928 c. '31 l icer isc  i s  t.he first eiicumbrancc 

shown on tlic ~ i i~ i~ \~ rand i in i  of encunhL,ances that. i s  p a r t  

of A r r i o ' s  Transfer  Cert1ficaL.e of T i . t l e .  ( A .  131) 

A r n o  sought dnd recej ved two spec ia l  permi t.s, 

loca l  H i s t o r i c  D i s t r i c t .  Clommission approval , aiid 

approvals  froin t h e  Nantucket Conservat ion Commission 

i i i  o r d e r  Lo raze t h e  exisLing bui ld i .ng  and coristruct a 

new one i n  e s s e n t i a l l y  the same l o c a t i o n .  ( A .  1 7 ,  1 8 )  



T h e  Land Court found t h a t  t h e  undisputed l o c a t i o n  

of t .h i s  work was abovc the 1322 mean h igh  watex- mark 

shown on t h e  Hegistrat.ioI1 P lans .  (lomm. Add. 1, pp .  

12-1 .3 ,  22 2 3  and 11. 13. (See also A. 5 1 - 5 2 ,  5 5 )  

In 2 0 0 2 ,  L.he Commonwealth, actir iy throuyh DEP, 

i s s u e d  a de te rmina t ion  r e g u i r i n y  a c .  9 1  l i c e n s e  for- 

Arno ' s  proposed work abovc. t h ~  1 9 2 2  mean hiyh wat-ei- 

mark, ( A .  2 6 7 )  ThaL. proposed l i c e n s e  r e q u i r e s  p u b l i c  

access bok11 ir i  1.he new b u i l d i n g  and OVCL t h e  P1'opert.y 

landward of t h c  1 9 2 2  inean h i y h  w,atex- mark. ( A .  2 7 1 )  

SUMMARY OF ARGUMENT 

1. The Commonwealth's appeal of t.he 2 0 0 4  01:der 

was filed l a t e .  Under- 5114  of t h e  R e g i s t r a t i o n  Act,  

the Land C u u r t  amends c e r t i f i c a t e s  oL t i t l e  i r i  S -  

p e t i t i o r i  proceedings e x c l u s i v e l y  throuyh o r d e r s  t.hat. 

are f inal .  and appea lab le  whcri i s s u e d .  The 

Commonwealth d e c l i n e d  t h e  Uourt.'s r epea ted  i n v i t a t i o n s  

t o  s e e k  leave t o  appeal the  2 0 0 4  0rdc.r w i t h i n  one yea r  

of i t s  i s suance ,  i n s t e a d  wait.iny f o u r  y e a r s  a f t e r  t h e  

Land Court proceeding concluded t o  f i l e  a r iot ice  of 

appeal. (pp .  13-16) + 

2 .  T f  the Commoriwealth's appeal o f  t.he 2 0 0 4  

O r d e r  i s  not  uritimely, t.he Commonwealth is s t i l l  

prec luded  by res j u d i c a t a  f rom cha l lenging  t h e  1 9 2 2  



Decrees.  S e c t i o n  4 5  of the R e g i s t r a t i o n  A c t  e x p r e s s l y  

makes thusc  dec rees  b inding  on the  Commonwealth and on 

the land. Sec!t.ion 4 6  r e q u i r e s  thaL o r i g i n a l  and 

amended c e r t - i f i c a t e s  of t i t l e  list.  a l l  easement3  and 

encurnhrances that  burden t .he 1.and. As made c l e a r  i n  

Rostoii WiitcrfroriL - .  . Uev. Corp. v .  Commuriwealt-11, . ... . .. 3 7 8  

M a s s .  6 2 3  (1973), and o t h e r  cases, this requirement 

pe r t a i r i s  l.o any p u b l i c  o r  Commonwealth easement o r  

oIher  propriet.ary i n t e r c s l ; .  I n  l i y h t  of t.he record  i n  

the 01-iginiil Reg i s t . r a t ions  and the 1 9 2 2  mcsri high 

wate .1’  inark shown on the  Kegis t ra t . ion  Plans, t.he 

”Waterways Encurihrance” must. be cons t rued  hcrc t o  

prescr-vc public. t . r u s t  p r o p r i e t a r y  intv.r.esL s only 

seaward nf that mark. (pp.  1 6 - 3 6 ) .  

3 .  k c a u s e  t h e  Commonwealth and t h e  p u b l i c  hold 

nu p ropr i e t . a ry  i n t e r e s t  i r i  A m o ‘ s  land above the 1 9 2 2  

mean high water  m a r k ,  under c .  91 the  DE!? does nut  

have j u r i s d i c t . i o n  t o  r e q u i r e  a l i c e n s e  mandating, 

among o t h e r  t h i n g s ,  a p u b l i c  easement over  Arno’s  

p r o p e r t y .  Chapt.er 91 and i t s  implementing r e g u 1 , a t i o n s  

only assert l i c e n s i n g  j u r i s d i c t i o n  over  ”Commonwealth 

t i d e l a n d s ”  and “ P r i v a t e  tidelands, ” both of which are  

def incd  Lerms . The  r e g u l a t i o n s  e x p r e s s l y  aut.hori ze 

laridownera i n  Arno’s p v s i t i o t i  to  rebut  t h e  pi-esumption 

1.2 



t h a t  t.i.delands fall wiLhiri eiCher cat.egory t.hr-oi.lcjl1 a 

j u d i c i a l  decree  s h w i r i y  Lhat neit.her: t.he Commonwealth 

nor Che p u b l i c  ha:: any propx-ietary r i g h t  i n  t h e  larid 

a t  i s s u e .  (pp .  I I R - / I R )  . 

ARGUMENT 

The Comrriuriwea1L.h paint.:: t . he  ~ S S I I P  on appeal  as  

broadly  c o n c e m j  iiq impingements on public [ . r u s t .  

r i g h t s .  IIowever, t . l ? i R  appeal i s  r e a l l y  ; i b ~ i L  less 

heady, though s t . i  1 1  Riqn i f i can t  yucstiuri::; t.he 

p r e c l u s i v e  e f f e c t  u f  fi.r-ii31 x'egi sti-atinn d e c r e e s ,  and 

t h e  i r i t  o r p ~ , e  t.a I-. i on (3 f s t.a t.ut nry 1 anrjuage arid 

r e g u l a t  i.ons p~omii l g a t  ed t hfrc.uridc-r. 

I .  THE COMMONWEALTH'S APPEAL O F  TIIE 2 0 0 4  ORDER WAS 
FILED LA1'E. 

The Land Cou i - t .  s t r u c k  the  Commonwcalth' s ~ i u L i c ?  

............... - ....... 

of appeal p r i r i c i p a l l y  i n  r - e l  i a n r ~  on t h e  language of 

5114 u t  Lhe R e y i s t r a t i o n  A n t .  ( a u t h o r i z i n g  arwrid1rivrits 

t u  c e r L i f i c a t . e s  of t i . t l e  e x c l u s i v e l y  "by o r d e r  of  he 

cuuI ' t")  .6 Conun. Add. '1. - Cf. C o l o r r h  . . . . .  v. DWC Assoc., 

~ L L C . ,  4 4 7  Mass. 1005 ( 2 0 0 6 )  (appeal period begi.n,s to 

run when there is an appea lab le  order under t-he 

d o c t r i n e  of p r e s e n t  e x e c u t i o n ) .  Wit.h t h e  exception of 

The Cornrrioriwea1t.h'~ Brief does not. a d d r e s s  t h e  e f f e c t .  6 

of S114 on the l.ime1iness of it.s appea l .  



t h e  f o l l  owinn comments r ega rd ing  thc Corronoriwealth' s 

posj ti.on on appea l ,  Arno rests on t h e  Land C o u r t ' s  

thorough exp lana t ion  of i t s  rcasoniny  i.n t-hat Order.  

Both pa r t . i e s  i n i t i a l l y  understood t.he 20U4 Order  

t o  be int-ex-7 ocu to ry .  However, t h i s  impression was 

cha l lenyed  by t h e  Court d u r i n g  l a t e r  I-leal-inys, where 

i t  i n v i t e d  an appeal. of t h e  2 0 0 4  Order. (li. : 3 2 2 . - 3 2 3 ,  

3 7 9 - 3 8 0 )  As desc r ibed  i n  i t s  October 2 0 0 5  d e n i a l  of 

t.he Commonwealth's motj.on t o  r e p o r t  q u e s t i o n s  of l a w  

and t o  s t a y  t h e  c a s e :  

In col.lnquy wi th  counsel [at 
previous hea r ings ]  , t h i s  cour t  had 
sevei-a1 times invi ted t h e  
Commonwealth' s a p p e a i ,  so  t.hat. t.he 
i s s u e s  of l a w  dec ided  by t h e  court. 
i n  the ' subsequent t.o 
r e g i s t r a t - i o n '  proceeding rn iq l i t  be 
revi.ewed i n  the Appeals Court .  

( A .  4 1 4 ,  footnote. o m i t . t d )  . l'he Corlirnoriwea1t.h had l e t  

pass a Coi.irt. imposed deadline t o  seek  lcavc. t o  f i l e  

such an a p p e a l .  However, t h e  October 2 0 0 5  O r d e r  a g a i n  

s t a t e s ,  " [ o l n l y  a j u s t i c e  of I.he Appeal3 (lourt may now 

a l low t.he Commonwealth' s appeal  t o  proceed .... " ( A .  

4 1 4 )  

Never the 1 es s , t h e  Commonweal t Ii "del i b e r a  t e 1 y 

decl i.n [ed] t o  appea l ,  " i n s t e a d  wa i t . i ny  u n t i l  March 

2009-over four years a f t . e r  t h e  2 0 0 5  Order----to f i l e  i t s  



riotice of appeal i n  t h e  Larid Court p roceeding ,  Comm. 

A d d .  4 a t  p .  3 .  Accordingly,  Lhe Land Court observed. 

t h a L  it.:; d e c i s i o n  t o  s t r i k e  t.he Commonwealth’s appeal  

of t.he T,and (:ourt Orders as 1 a t e  “should currie as 1ir3 

s u r p r i s e  t o  L h e  Commonwealth, which was repeat-edly put  

on n o t i c e  ... t h C  t.he f i n a l  o r d e r s  r c s o l v i n g  t h e  %case 

r e g i s t e r e d  land t- i t le ac t ior i  were appea lah le  when 

i s sued .  ” I d .  
~ 

in liyhL of t . he  foreqoing chr-oriology, t h e  

Commonweal t.h’s plea uf ssconfusioii” f a l l s  L la t .  

S i m i  1 arly, t h e  Corriinoriweal t h ’ s  current .  posi t . ior i  t.hat. it. 

d i s f a v o r s  rrwt.ip3.e appea l s  of these m a t t e r s  i s  

contradic:t.ed by it.s own MoL.iori t n  Report Qucst ior is  of 

Law and tn Stay  t h e  Reniainder of t h c  Proceedings. ( A .  

353)  I n  t h a t  mot.ion, the (:ommonwealth sought. t o  s t a y  

the  Supcr ior  Court c a s e  pcridiriy a r e p o r t  of t h e  2 0 0 4  

Order t o  t h e  Appeals Court ,  c la iming  thak 

” [p] r i n c i p l e s  of j u d i c i a l  ecoriorny w i l l  he  se rved  i f  

the  ques t ion  [ i n  t h e  L a d  Court proceeding]  is 

reso lved  [by a p p e l l a t e  review] he fo re  t h e  Court. 

add res ses  thc i s s u e  of DEP’s j u r i s d i c t i o n . ”  (A. 3 5 6 )  

If that .  motion had bccri yrant.ed and the 2 0 0 4  Order 

a f f  irtned hy an a p p e l l a t e  court, t h e  Cornrr~onwea1t.h 

undoubtedly a l s o  wnu1.d have sought a p p e l l a t e  review of 

15 



a l a t e r  Supe r io r  Court d e c i s i o n  3y;iirisL i t  (as i L  has 

done h e r e )  . 

11. EVEN I F  THE 2 0 0 4  OR.DER ANT, THE 7 0 0 5  ORDER ARE 
REVIEWABLE, THE LAND COURT TJETERMTNET) C:ORRE(.?TT,Y 
T I n T  T I E  COMMONWEALTH AND THE PIJnT.,JC! HAVE NO 
PROPRIETARY RTGHT, T I T L E  OR INI'EKEST I N  THE 
PROPERTY ABOVE THE 1'322 MEAN HlGH WAL'EK MAKK. 

A .  The R e g i s t r a t i o n  .. . . . . . .. .. . . Act .  . 

Although t h e  Land Court d e c i s i o n  rest.s squarely 

~ 

on t h c  fact that; t he  Proper ty  i s  reqist .ered land ,  

rcrriarkably the Commonwealth c i t e s  only one 5eiCt.ioii o f  

t h e  R e g i s t r a t i o n  A c t  o n l y  one t i r n c  i n  its aryurncrit 

rcgardirig t-he issues r emlved  i n  t.he T,and C:our?t 

p roceeding .  Becausc thc case r e v o l v e s  around tlit. 

legal cLicc t  o i  r-eyislering L.he P r o p e r t r y ,  Aril(:) wi. 11 

beyin b y  disc.us:::ing t.lie.re t.opir:s. 

Secti.on 4 5  of t h e  R e g i s t r a t i o n  Act addrcsscs t h e  

res j u d i c a t . ; i  eflect of judyrner1t.s i n  r ey i . s t r - a t . i on  

proceedings .  I t  provides  i n  no uncei-Pain terms t h a t  

t h a t  a judgment of r e g i s t r a t i o n  "shal l .  he conclus ive  

upon and aga inu t  a l l  persons, including the 

commonwealth, whether mentioned by name i n  t h e  

complaint.,  n o t i c e  or c i  t a t i o i i  [ .  I " (Empha3is added) . 

Secti.on 4 5  f u r t h e r  provides  t h a t  t h e  "judgment shall 

not  be opcncd ... [by persu~is  under d i s a b i l i t . y l  nor by 

any proceeding a t  l a w  or i n  equit.y f o r  r eve r s ing  



judgments o r  decrees . "  F i n a l l y ,  §45  makes c l e a r  t h a t  

a regjstration Judgment is in r c m ,  as i t  'shall h ind  

t h e  land  ...." S e e  a l s o  G.L.  c .  1 8 5 ,  5 5 4  ( o r i T i n a l  and 

c c r t i f i c d  cop ie s  of c e r t - i f i c a t e s  n f  t i t l e  " s h a l l  bc 

.- .. .. . 

conclusive a s  t o  a l l  m a t t e r s  contairicd therein, except. 

a s  0t .herwist . i  noted i n  t h i s  c h a p t e r . " )  , 

SccLiori 4 6  of the Regis t - ra t inn  Act p rov idcs  t h a t ,  

subject o n l y  t.o s p e c i f i e d  excep t ions ,  a IJCXM f i d e  

purchaser: of  r e q i s t e r e d  land " s h a l l  hold t.he same f r e e  

from a1 1 encumbrances cxcept those not.ed on t.he 

c e r t  i. f i c a t  e... . '' i 

The R e g i s t r a t i o n  A c t  a l s o  y r a n k s  t.he Land Court. 

exc lus ivc  jur- isdict . ion over  the state  of t i t l c  to  

r e g i s k r e d  l a n d .  ~ See G . L .  c .  185, §l(aX). Alt .hough 

the  Land  Court may amerid a ce rL i f i ca t . e  of t . i . t le,  t h e  

K q i s t r a t i o r i  Act 

s h a l l  not  a u t h o r i z e  the c o u r t  t o  
open t h c  o r i g i n a l  judgment. o f  
r e g i . s t r a t i o n ,  arld nothing s h a l  1 he 
done n r  ordered by t h e  c o u r t  w h i c h  
s h a l l  impai r  the t i t l e  01' other 
i n t e r e s t  of a purchaser  hold ing  a 
c e r t i f i c a t . e  f o r  value and i n  good 
f a i t h  

wit.hout h i s  w r i t t e n  conserlt .  G . L .  c .  185, 5114  
-. 

See a l so  G . L .  c. 185, §4'7 ( requi r i r iy  that. judgment of ' I  

r&yistr .a t ior?  set. f o r t h  a l l  eascments arid ot.lier 
encumbrances o n  the land)  . 



This  Court has confirmed thaL these s t a t u t e s  mean 

'I [TI he undcrlyirig purpose of t i t l e  
req is t ra t ior i  i s  L.o prot .ec t  t h e  
t-ransferee o i  a r-cyisLered t i t l e . "  
.,. To t h a t  end, G.L. c .  185, 5 4 5 ,  
providcs  chat. d dec ree  of 
r e g i s t r a t i o n  "shall be conclusive 
upon arld against .  a1.l persons ... 
[arid] s h a l l  not. he opened ... by any 
prclceediiiq a t  law o r  i n  equic-y f o r  
r-evei-sing judyrricrits OL d e c r e e s ,  I' 
S i m i l a r l y ,  G . L .  c!. 185, § 4 6 ,  
pro v i de :: t h a t. every  subs e quo l i t  

purchaser  of r:eqi s t e r e d  larid 
Laking a c e r t i . f i c a t e  of t i t l e  for 
va lue  and  i n  qood f a i t h ,  shall 
hold t.he same i r e e  iron1 a l l  
encumbrances except  t hose  riot.ed on 
t.he c e r t i f i c a t e .  'I Oriq i . r?a l  and 
t r a n s f e r  cer t . i f jc!ates  of t i t l e  arc 
"conclus ive  as to a l l  m a t t e r s  
corltained t.he.rein, " exccpL as  
o therwise  providcd i n  the  s t a t . u t e .  
G . L .  c .  1 8 5 ,  5 54. 

Doyle v .  CommoriwealLh, ... 4 4 4  Mass.  6 g G ,  6 9 0  ( 2 0 0 5 ) ,  

quotiriy Wild .- v .  C o n s t a n t i n i ,  415  Mass . 6 6 3 ,  E 6 8  (1993) 

and Michaelson v .  . .. S i l v e r  . . . . Beach Improvement A s a ' n ,  3 4 2  

Mass. 2 5 1 ,  260  ( 1 9 6 1 )  ( c i t a t i o n  orn i t Ied) .  

C i t i n g  5 4 5 ,  t h e  Appcals Court has emphasized t h a t  

a r e g i s t r a t i o n  judyrrieriL "is  b inding  on the  p a r t i e s ,  

the i r  p r i v i e s  and t h c  lar id ."  G i f fo rd  v ,  O t i s ,  '10 

Mass. App. C t .  2 1 1 ,  2 1 5  ( 2 0 0 7 )  ( f o o t n o t e  omi t t ed )  

review den. 4 5 0  Mass. 11.04 ( 2 0 0 ' / ) .  -. G i f f o r d  - .. . . ,. also held 

t h a t  the res j u d i c a t a  e f f e c t  oi a r e g i s t r a t i o n  



judgment. i s  broad: " t h e  judgment of r e q i s t r s t i o n  ... 

operat.ea t o  p rec lude  c la ims  iiot. addressed i n  t h e  Land 

Court proceeding ."  Id. at; 2 1 7 .  e 

Final l.y, 

[ i ] t  i s  we13 e s t a b l i s h e d  t h a t  ... 
subsequent. purchasers  of 
r e g i s t e r e d  land f o r  va lue  211.d i n  
good f a i t h  " take  ir-cc of a l l  
encumhrances except  f o r  t.hw:e 
no ted  on t h e  c e r t i f i c a t . e  . "  ... 
[W] i t h  respect t o  easements,  t.he 

yerieral rule i s  t.1ia.t ') [i] n ordcr 
l.o a f fec t .  r e q i s t e r e d  land as thc 
s e r v i e n t  e s t a t e ,  i l in ea:;einerit. rn~.ist. 
appear  011 Lhe c !e r t . i f i  c!at.e of 
t i t . l e .  " 

. Corrurwriwealth . .  Elec. I'o. v .  MacCardcll, . .. . 4 5 0  Mass. 4 8 ,  

5 0 - 5 1  ( 1 0 0 7 )  quo t ing  G . L .  c .  1 8 5 ,  5 1 1 4  and Teztrault v .  

Bruscoe, 398  Mass. 4 5 4 ,  4 6 1  ( 1 9 8 6 )  ( c i t a t i o n  o rn i t i ?d ) ,  

See also .. Calc i  v .  Rei tano ,  6 6  Mass. App. C t . .  2 4 5 ,  2 4 7  

( 2 0 0 6 )  ( " G . L .  c .  185, § 4 7  ... e x p r e s s l y  provides  that. ,  

when land  i s  r e g i s t e r e d ,  t.he judgment of r e g i s t r a t i o n  

(and subscyuerlt c e r t i f i c a t e )  ' s h a l l  set  f o r t h  ... all 

4 

' G i f  f o r d  e x p l a i n s  at l e n g t h  t.he pr-ocess of r e g i s t e r i n g  
land.  

'  he t.wo excep t ions  LO t h e  general 7-ule a r e  a c t u a l  
knowledge ot a p r i o r  unrecorded in t e re s t  and o t h e r  
instrument-s i n  the registration system that .  a 
reasonable purchaser  would be prompted t o  d i scove r  by 
h i s  own c e r t i f i c a t e  of  t i t l e .  - I d .  a t  51. UEP's 
records r eya rd ing  1,icenses t h a t  a r e  not rioted OII 

c e r t i f i c a t e s  o f  t - i t l e  a r e  not  such iristrurricrits. 



p a r t i c u l a r  ... easements ... t o  which t h e  land or  Owner's 

esta~e i s  s u b j e r t .  " ')  

R. I t  Was Undisputed Relow t ha t  A r r i o '  s P ~ ~ p o s e d  
CloristrucLion j r :  above t h e  1 9 2 2  Mean IIiyh 
Water Mark. . . ... . 

A s  p l a i n l y  stat-erl i n  t h e  2 0 0 4  Order: 

While the p a r t i p s  d i f f e r  about. 
which high w ~ L ~ K '  [nark i.s r e f e r r e d  
to i n  t h e  decree  [1922 or 
h i . s t o r i c ] ,  t hey  do not  appear  t o  
disagrcc s i y n i f i c a n t l y  about thc 
l o c a t i o n  o f  t h e  mean h iyh  water  
m a r k  a:; i t  e x i s t e d  a t  t h e  t ime of 
r e g i s t . r a t i o n .  I t  i s  d e p i c t e d  i n  
part. on the  c o u r t ' s  Plan N o .  R 5 3 4 -  
(1 [at A. 2 9 1  , and i.s also drawn on 
the p lan ,  daLed May 1 3 ,  2 0 0 3 ,  
which i o  at.t.ached t o  tl-ic Richard 
K .  Earle a f f i d a v i t  [ a t  A .  51-551.  
T h i s  plan firid a f f i d a v i t .  also show, 
without contradiction i n  the 
record, that- A r r i o '  :: proposed 
b u i l d i n y  p r o j e c t  would i n  it.s 
cr1Liret.y 1 i E i  landward of both the 
1 9 2 2  h igh  watcr  [nark and t h e  
p r o p e r t y ' s  watcr  l i n e  which  was 
( a t  l e a s t  approximately)  employed 
i n  t h e  dccree  arid ensuing 
c e r t i f i c a t e s  of t i t l e  and plans 
i s s u e d  by t h e  c o u r t .  

(:omm. A d d .  1 a t  p .  %:3 n. 13 ( u n d e r l i n e  in o r i q i n a l ,  

emphasis a d d e d ) .  .. See a l s o  . .- - I d .  a t  2 4  ( " t h e  exacL 

l o c a t i o n  of t h e  1 9 2 2  mean hi.gh water  mark does not  

appear l o  be i n  controvpr-sy") . The 2 0 0 4  Order r e l i e s  

on t h e s e  undisputcd fact.::, r e p e a t e d l y  rcfcrwicir ig  "t.he 

Nant.uclcet Harbor w a t e r  1 i . n ~  a s  i t  e x i s t e d  i n  1 9 2 2 , "  



t h e  " J  9 2 2  Nantucket Har-bur' wL3Ler line, " \ \ t he  mean high 

wat-er mark  as i t  cxisL.ec1 at. t.he t. inie of the 1 9 2 2  

rcgist.L-at.ion::" and the  l i k e .  Corrnii. Add. 1 at. pp .  2 3 -  

2 4 .  

T h e  2 0 0 4  (Irder cxpre::::l;ly offered t h e  p a r t i e s  t h e  

opport.unj.ty t o  f i l c  a rli(>l.ion t o  "est .ahlish a mor? 

p r e c i s e  locat ion o f  the" 1 9 2 2  memi h igh  wat.ex mark. 

Corrnri. A d d .  1 p .  2:3 n. 13. See a l s o  - Td. p .  2 4 .  

However, t.he Uommonwcallh waived t l i i  3 rhance ,  nc'ver' 

assert.i.ng t h a t  t h c  rr1a:irlr was 1 o r a t e d  aiiywhcr'e except. i.n 

the 1.ocation shown on t h e  R e q i s t r a t i o n  Plans. 

Dez:pite i.ts s i lc r ice  below on the l o c a t i o n  of t.he 

1 9 2 2  mean high water  imi:k{ on appeal t h c  Corrirrionwealt.h 

now cha l l enges  t h e  loca t ior i  of the 1 9 2 2  mean h igh  

wal.er mark, f o r  t h c  f i r s t .  t.j.nie asser t i i - iy  thaL "the 

1322 high  waler  inark would h ive  coinc!ided w i t h  t h e  

seaward d y e  of t h e  bulkhead.'/ C o n ~ n .  B i - i e f  p .  1 3  n. 

6 .  See a l so  Id. at p .  3 3  (same) . The Cornmor1wealt.h 

a t t empt s  t.o b o l s t e r  it .s new p o s i t i o n  011 t h e  l o c a t i o n  

of t h e  1 9 2 2  m e a n  h igh  water mark by s p e c u l a t i n g  t h a t  

minor d i f f e r e n c e s  between t h e  p e t i t i o n e r ' s  p l a n  and 

t h e  R e g i s t r a t i o n  P lans  could i i idicatc thal; t h e  "mean 

high water" mark was a d d d  a t  sorr\e l a t . e r  d a t e .  Comm. 

B r i e f ,  p .  1 2  11. 5 .  T h i s  conjecture, a1.so o f f e r e d  f o r  

. - 
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t h e  f i rs t  tirnc on appeal, evidences confus1.m hetween 

t.he p e t i t i o n e r ' s  p l a n ,  on the oric hand, and t.he 

O r i g i n a l  Kcgis t ra t . i  on Plan and lat .er  Reqi st - ra t ior i  

P la i i s  i n  Case N o .  8 5 9 4 ,  on t h e  OLher:. A s  noted i r i  thr 

Orig ine l  C e r t i f i c a t . e s ,  t.he l a t t e r  were prcpared by t.he 

Land ( :ou r t ' s  Eriyineerj.ng Department and reflect a 

process by w h i c h  t h e  p e t i t i o n e r s '  p lan?  ai-e "modifie.d 

and approved by t h e  Court" befo re  issumict. of t.he 

O r i g i n a l  ~ c r c i f i c a t e s .  ( A .  1 0 7 ,  1 1 7 ) ' ~  

A c la im riot r a i s c d  below ( i n c l u d i n g  on behalf of 

t h e  yovernmeiit) i s  waived and may not bc riiade 011 

appeal f o r  t h e  i irst  tinie. ~ See, e.g., Bioqen Idec MA, 

I n c .  v .  - .  'Trcasurer .. . and Receiver -. G?!&, 4 5 4  Mass. 1 7 4 ,  

189 n. 2 5  ( 2 o o Y ) ;  Newell v. D e p .  of M c r i t a l  

Ret ,ardat ion,  -. 4 4 6  M a s s .  286, 2 9 8  r i .  2 7  ( Z O O S ) ,  and 

.. ... 

Courts  rely on t.he e x p e r t i s e  of the Land Court'u 
Engineering Department. See, .. - e .  g. , Uoylc, 4 4 4  Mass. 
aL 683 (nnt.ing t h a t  p e t i t . i o n e r  was r e q u i r e d  t o  f i l e  a 
plan wi th  t h c  L a d  Court Enqinecriny Depar-tment) ; 
B u r w i . c k  v. Mass. . .. Highway D e p t . ,  57  Mass. A p p .  C t .  302, 
3 0 3  11. 4 ( 2 0 0 3 )  ("because of the number and comp1exit.y 
of ex i s t i r i g  p l a n s ,  w e  have conmissioned t h e  skeLch 
f rnm thc engineer i  11q deparLrrient o f  t.he Larid Court. a s  
an  a i d  t o  o u ~ '  d e c i s i o n . " ) ;  Perez v .  B d .  of Appeals of 
Norwood, 54  Mass. App. C t .  1 3 9 ,  1,40 n .  4 ( 2 0 0 2 )  
( s a m e ) .  That. Land Court Department was c r e a t e d  by 
s t a t . u t e .  ~ See G , L .  c .  1 8 5 ,  S117 ("The cour t  may make 
sect. iona1 plans showing r eg i . s t e r ed  lands, and i n  so 
doing may employ conipet.ent draf tsmen and 
a s s i s t a n t s . " ) .  

1 11 
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cases c i t c d  t h e r e i n .  T n  any everit ,  as expla ined  

below, thc Corrmionwea : h ‘ s  new cl ia l ler iye t o  t.he 

lnca t ior i  uf t h e  1.922 mean h igh  waLer mark m u s t  f a i l .  

The Commoriwt.alt.h simply i gnores  the L m d  Court. ’ s 

exper-t.ise i n  reviewing arid c r e a t i n g  p l a n s ,  papeririy 

over  t.he w a t e i r  mark shown 01) t.he R e g i s t r a t  i o n  Plaris 

(in one case desiynat-ed as  “High WaCer 1922”) . The 

Commonwcalth would have the Laid Court d e l i n e a t i . n g  

meaniriyleus, I1 dat.ed water  rriarks on Regi s t r a t i o i i  P lans .  

C .  T h r  1922 neci-ees ai-id A r n c s ’ s  T rans fe r  
C e r t - i  f i c a t e  oi T i L . l e  Es t -ah l i sh  Conclusively 
t h a t  Ne i thc r  t.he Ccltnlnonwealth Nor t h e  Publ ic  
Holds Ariy P r o p r i e t a r y  l n t c r c s t  Above the  
1 9 2 2  Mcar’i -. . . High Water Mark. . 

A r r i o ’ s  c l a i m  i s  3. narrow one, as i s  Lhe Land 

C o u i - t ‘ s  r u l i n y :  t h a t  t.he c e r t i f i c a t e s  of t i t l e  as  

w r i t t e n ,  Irhe R ,eg i s t r a t ion  P l a n s  as drawn, and Lhe 

recmrd,  iiicludiriy t.he Commonwealth’ s A n s w e r ,  make 

clear- t h a t  t h e  “Waterways Encumbrance” i n  Arno’ s 

Trans fe r  C e r t i f i c a t e  of T i t l e  does n o t  apply  t o  any 

p a r t  of h i s  l a n d  abovc the 1 9 2 2  mean h igh  water  inark.”  

Cons i s t en t  wi th  its pos i t io r l  that .  t h i s  water  mark 
should be ignored, t he  plan t.hat. t h e  (:ommonwcalth 
a t t . aches  a t  t h c  end o f  i t s  B r i e f  does not i nc lude  t h a t  
mark. 

T n  an apparent. e f f o r t  t o  o b t a i n  a d e r i e i o n  based on 
grounds o t h e r  t.lian t h e  Kegis t ra t . ion  A c t  and 
t r a d i t i o n a l  p r i n c i p l e s  o f  res judicata, t h e  

2 3  



The 2 0 0 4  Order i .s  not  a11 e d i c t  covex-ing any "Wat.erways 

Erlcuirlbrances" r-ecorded on any c e r t i t i c a L . e  of t i t l e  

iss11ed si i icc  the R e g i s t r a t i o n  A c l .  w a s  enac ted .  

Rat.her, it is f a c t - b a s e d .  A r m  does not. se.ck d r u l i n y  

t.hat. t h e  e f f e c t .  of t h e  "Waterways Encumbr;iricc" 

lanquayc i s  always l i m i t e d  t.o l a n d  b e l o w  Lhe mean high  

water mark a t  t h c  r e g i s t r a t i o n  date. 13 

The l o g i c a l  s t a r t i n q  p o i n t s  for t h e  a n a l y s i s  of 

the  p a r t i e s '  r i g h t s  i n  t h e  Pruper ty  a r e  t h e  O r i y i n a l  

CerLi f ic !a tes  of T i t l e .  They a r e  the d e f j . h i t i v e  

. . . . .- ..... . .. 

Curr~ri~)nweaJ t-h s t a t c s  that .  it. "believes that. t.his o r  
v e r y  s i m i l a r  1 anquarjc [to t.he "Watei-ways Ericuuhr.ance" I 
appears i n  many (if riot a1 1 )  ce r t i l i ca t e : ;  f o r -  
r ey i s t . e r ed  t i d e l a n d s ,  " and issucs an hysteT-ical alarrri 
that .  t .h i  s case  threat .ens  a "dramatic r e s u l t "  O F  
" e x t i n g u i s h [ i n g ]  a l l .  public L r u s t .  riqhts i n  a11 
r e g i . s t e r c d  l a n d . "  (lomni. B r i e f  pp .  2 9  3 0  (emphasis 
added; footr iute  omi.tted) . T h e  Commonwealth iynores  
t h e  f a c t  that .  p u b l i c  t r u s t .  r i y h t s  havc been e x p l i c i t l y  
p re se rved  i n  s p e c i f i e d  p o r t i o n s  of Ari'io' a r e g i s t e r e d  
l a n d .  

I t  may be t h a t  t h e  r eco rd  I n  o t h e r  r e y i s t . r a t i o n  
c a s e s  r e f l e c t s  t h a t  p u b l i c  r i gh t s  exist based on t h e  
l o c a t i o n  of a h i s t o r i c  water mark. For example, i n  
__ Boston . . ... Wat-erfront,  t h e  par t - ies  understood,  and t h i s  
Court. s t a t e d  e x p r e s s l y ,  t h a t  .' [ t ]  he low water  rriark 
referred to here is t h a t  whi.ch w a s  det.ermi.ned i n  1 8 4 6  
by one George R .  Raldwin, who was appointed by th i . s  
cour t  f o r  that purpose."  378  Mass. 6 2 4  at. 6 3 0  11. 1 
(emphasis added) . see ,,also McCarthy v..-Town of Oak 

. B l u f f s ,  . 41.3 Mass. 2 2 7 ,  230-31 (lY94). ( h j s t o r i c  1 9 0 3  
l o w  water  m a r k  r e f e renced  i n  Enyirieer 's  f i l i n g  wi th  
Land Cour t )  . T h u s ,  r e f e r e n c e s  t o  d i f f e r e n t  water  
marks may lead t o  a d i f f e rwi t .  conc lus ion  iri o t h e r  
r e g i s t r a t i o n  proceediriys.  
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i n s t . r u m e n t s  (a lonq  wi th  A m o ‘ s  T rans fe r  C e r t - i f i c a t c  of 

T i t l e )  s e t e i i i q  f o r t h  the  p a r t i e s ’  r j .gh ts  i n  t h e  

Proper ty  a s  de f ined  by t-he 1 9 9 2  Decrees .  The O r ‘ i . g i n a l  

CcrLi f ica t .e  of T i t l e  i n  Case N o .  0534  cont.ai.ns a metes 

arid bounds d e s c r i p t i o n .  ( A .  11.7)  Two of the 

boundaries  a r e  dcscribeci by exac t  measurements t c) oI.ie 

one-hundredths  of a foot. ‘The p a r c e l ’ s  eaot.erly and 

southwes t .erly boundarics  ary desc r ibed  a?,  ”measuriny 

011 t h e  upland, about”  9 8 . 5  f e e t  and 5 6  feet., 

r e s p e c t i v e l y  (emphasis added) , T h e  suut.heast.erly 

boundary oi the parcel i s  c a l l e d  as ”Nantucket. 

Harbor.”’4 

faced i n  s c t t i r i y  [.he p r e c i s e  ( w i t h i n  o ~ i e  one- 

kiuridre.dt.hs of a f o o t )  1oc;ition of t . 1 ~  1 9 2 2  mean h iyh  

wat.er l i n e .  Comrn. A d d .  1 at. pp ,  1 2 . 1 4 .  

The 2 U 0 4  Order explaj.iig t h e  d i f f i c u l t i e s  

I t  has  lorig been understood i n  t h e  Commonwealth 

t h a t  “‘Upland’ i s  t he  a r e a  above t.he h igh  water  mark.”  

HOughtoIi . .  V .  Johnsuri ,  7 1  Mass. App. C t .  8 2 5 ,  Q2Y ( 2 0 0 8 )  

quot.i.ny S t o r e r  v .  . Freeman, ... fi Mass. 4 3 5 ,  4 3 9  ( 1 8 1 0 )  

Cons is ten t  w i t h  Lhi s unders tanding ,  R e g i s t r a t i o n  Pl.an 

N o s .  8 5 9 4 A  and 82SSA show a h igh  water  mark at, t he  

, 

‘The Original.  C e r t i f i c a t e  of T i t l e  i n  (lase N o .  8 2 5 5  ia 

uscs  ident . ica1 lancjuayc, arid reflects t h e  same uplarid 
boundary wi th  Ayers of 56 fee t . .  ( A .  106) 

2 5  
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d i s t a n c e s  s t a t e d  i n  t h e  O r i y i n a l  Ce r t i f i ca t . e s  of 

T i t . l e ,  as  does R e g i s t r a t i o n  1'1x1 N o .  Q 5 9 4 B .  ( A .  1 2 1 ,  

1 1 3 ,  125) T h i s  samc miirl~ i s  dcs iyna ted  "High Water 

1 9 2 % "  on Plan 8 5 9 4 C ,  arid s i m i l a r l y  i d e n t i f i e d  on t h e  

1'c.titiorwr'z: Plan i n  Case  N o  8594. ( A .  1 . 1 9 ,  6 9 )  The 

Regis t . ra t . ion  P l . a n s  i n  Case N o .  8 5 9 4  also show the t hcn  

e x i s t i r q  bu1khe;id seaward o f  LhaL h igh  water  mark 

(&'la11 N U .  8 5 9 4 6  SIIOWS t.he p o ~ t . - 1 9 2 8  b ~ I . k . h e a d )  

Thc 1 9 2 2  rrieari h i q h  wat.er mark i.s t h e  only  water 

ni.3J-k shown on the K e g i s t r a t i o n  P l a n s .  Indeed,  i . t  i .s 

t h e  only water mark s h o w r - ~  i n  t.he f i l e  i n  e i t h e r  

r e g i s t r a t i o n  proceeding.  Nrit-her of t h e  h i s t o r i c  low 

o r  h iyh  w a L e . r  marks appears i n  t h e  r e g i s t r a t i o n  

The "Waterways Ericurihrance" i.n the syst.em. 1 5  

c e r t i f i c a t e s  of t.it.le t.o Ar-no and his p redecesso r s  

specif i .cal  1 y nnncerns p u b l i c  p r o p r i e t a r y  r i g h t s  "below 

mean hiqli water m a r k . ' '  G i v e n  t h e s e  f a c t s ,  that m a r k  

can only be t h  mean high w a t e r  mark  a t  the t i m p  t h e  

~ .. . .. ...,.. .. 

The only p l a n  i n  t h e  r eco rd  of t h c  insLarit case 
showing h i s t o r i c  wat-er marks is t h e  p l a n  prepared  i n  
connec t ion  wi th  the 1895 l i c e n s e  t o  f i l l  aL A .  217  and 
2 1 9 .  I'Iowever, a s  t h e  Commonwealth's b r i e f  
acknowledges on pages 1 1 - 1 2 ,  t h i s  l icense i s  not 
mentioned in t h e  r e l e v a n t  Examirie.rs' r e p o r t s .  There 
i s  no evjdence of a r e f e r c n c e  t o  t h i s  p l an  ( o r  t o  the 
license t o  which i t  p e r t a i n s )  i n  t.he r e g i s t r a t i o n  
system. 
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larid w a s  r e g i s t e r e d  as re ferenced  i.n t h e  O r i y i n d l  

C e r t i f i c a t . e s  of 'Title wid. shr3wn on t h e  RcyisLrat ion 

Plans. 

The record i n  the Orig ina l  R e g i s t r a t i o n s  

r e i n f o r c e s  t h i s  conclus ion .  A s  explained i n  t.he 2 0 U 4  

Order-, Lhe Cotninonwealth d i d  not cJ.aim i.n t h e  Oriyirial 

Reg i s t r a t - inns  thcit Lhe Proper ty  w a s  bclow 1iis tor i .c  

h i g h  or l o w  water' inarks. Rather ,  the Commonweal th ' s  

Answcr:; a l l e y e  t.Iiat t h e  larid "borders  on t i d e w a t c r s .  '' 

T h e  Commoi-iwcdL.h's Answer i n  Case N o .  8594 a l s o  

acknowledges " [ t . ]  hat. t h e  p l a n  f i l e d  with s a i d  p e t i t i o n  

shows a bulkhead on t h e  p r o p e r t y  which i s  l oca l .ed  

bet.ween h i g h  and l o w  wat.er ... . " The Corranonwea1t.Ii d i d  

not  (i) objc.ct 1.0 r e g i s t r a t i o n  because t . i . t l e  t o  a l l  oL 

t h e  Property was below t h e  l o w  water  m a r k ,  o r  (ii) 

asse r t .  t h a t  all of t h e  Proper ty  w a s  s u b j e c t  L.C ii 

c o n d i t i o n  subsequent .  Rather ,  i t  asked that. t he  

r e g i s t r a t i o n  be macle s u b j e c t  t o  any and all r i g h t s  of 

the p u b l i c .  ( A .  9 7 ,  101.) In o t h e r  words, t.lie 

Commonwealth r eques t ed  what i t  ca l l s  t.he "Watei-ways 

Encumbrance. " 

... ". 

A c o n t r a r y  r ead ing  would have t h e  ambiguous result 1 6 

of roy i s t . e r ed  t.jt.le subjecL t o  public r i g h t s  i n  an 
unknown a r e a  of t h e  la r id . .  



Thc 1 9 2 2  Decrees ,  w h i r l 1  t h e  Corronoriwea1t.h d i d  not  

appea l ,  ar-e "not subjcct t o  collateral attack." 

MrCarthy, 4 1 9   mas:^. a t  2 3 7 .  Thus, the Commonwealth i s  

b a r r e d  by L-ES j u d i c a t a  p r i n c i p l e s  f ro in  now a ryu ing  

t .ha t .  t h e  Comriivriwea1t.h and the  p u b l i c  have p r o p r i e t a r y  

r- iqhts  i n  t h c  Proper-ty o t h e r  t han  Lhose recognized 

below the 193.2 m e a n  h i g h  wat.er mark by t h e  "Waterways 

Encumhrance." See .. also .~ G . T , .  CI. 185, §46  ( the orj.yina1. 

r e q i s t r a n t  arid subsequent bona f i d c  pu rchase r s  of 

r ey i sL .e red  ].and " s h a l l  hold L.he saine f r e e  from all 

encumbrances cxcepL t.hose noted on t h e  ce r t . i f  i ca t - e "  ) . 

D ,  Sec t ion  4 6  uf [.he R.eg is t ra t ion  Act Doe:: N o L  
Preserve any Commonwealth 01' Pub1 i c 
I 'ropr iet. dry  T nt ere 6 t Throughout. t. he 
P rope r ty .  .- . . -. . 

'Thc Cornrncsnweal t.h expressly concedes ( indeed  

emphasixe,s) t.hat. "it does rlot d j  spute Arno 's  t . i l . l e  tr:, 

t h e  parcel." C o r m .  Brief  p .  29  11. 2 0 .  See a l s o  Id .  

p .  3 6  (P rope r ty  is "land previously held by t.he 

CommonwealLh" (emphasis added) ) . 1 7  

1 7  In rnakiriy t.his concess ion ,  t.he Commonwealth 
concurs  wi th   he hold ing  oL t h e  2 0 0 4  Order t h a t ,  
d e s p i t e  most. o r  all of t h e  Proper ty  l y i n g  below L h e  
h i s t o r i c  low water  mark, "Li 1 f t h e  conclusion o f  t h e  
court. i n  t h e  o r i y i r l a l  r e g i . s t r a t i o n  case was that. t h e  
Corninonwealth, rather- t.han the  p e t i t i o n e r ,  h e l d  t.he f e e  
t.o t h e  r e g i s t r a l i o n  p a r c e l ,  t h c  cour t  could not and 
would not have enter-ed decr-ce LhaL Ayers  [ t h e  



I n s t e a d ,  t h e  Commonwea1.t.h suggcsts that .  A r m '  .s 

T r a n s f e r  Certificate of T i t l e  preser'vea n o w  fee simple 

real eut.at.e i n t e r e s t s  oi the (3mmonwealt.h and the  

p ~ i b l  i c  throughout t h e  Proprrt .y,  and not 01-ily sfcaward 

o f  t h e  1922 i~iear.~ high water m a r k .  (In paqe 2 8  of i t s  

b r i e f  t h e  Coininonwealth p o s i t s  Lhal it.:; r-ea1 e s t a t e  

i n ty re sL  in the Property i s  a p o s s i b i l i t y  ot r-cverLer, 

and t.hat. Arno holds  1 . i t . l r  t.o a l l  of t h e  P r0pe r t . y  

s u b j e c t  t o  a coridiLiori subsequent .  

Kecuyriizing t h e  d i f f i c u l t i e : ;  t.hat. i t  f aces  i n  

exteridiriy t .he "Waterways Encumbrance" i n  t h i s  case 

over t h e  E n t i r e  P rope r ty ,  and r c l y i r i y  011 what. i.t terms 

t h e  "scrniiial decj.sion i n  Boston Wat.er:front., " t h e  

Commonwealth f irst  a.ryues t .hat  K L .  c. 1 8 5 ,  § 4 6 ,  does 

not  r e q u i r c  thaL i . t s  p r o p r i e t a r y  r iy t1 t .o  br set  f o r t h  

i n  A r r l o ' s  T rans fe r  CcrLif icat .e  of T i t l e .  Corron. Br ie f  

p .  3 2 .  However, t h c  Commonweal t.h f a i l s  t o  uriderstand 

. . . . ... " .~ 

o r i g i n a l  r e g i s t r a n t ]  was t h e  fee  s implc owrler." Comrn. 
A d d .  1 p .  12. Se.e a l s o  G . L .  c .  1 8 5 ,  §55  ("Every 
c e r t i . f i c a t e  UT t i t l e  s h a l l  set f o r t h  the  names of a l l  
t h e  persons whose e s t a t e s  make up t h e  estate i n  fee 
simple i n  t h e  w h o l e  larid." (emphasis added) ) ;  G . L .  c .  
185, 3 2 6  (on ly  one who owns the l a n d  ' i n  f e e  s i m p l e "  
may f i l e  a complaj.nt f o r  r eg i s t . r a t< .on  of t i t l e ) ;  
I n s t i t u t i o n  . . f o r  Sav. v .  __ K o h u r y  .. Home fo r  Aged W o m e n ,  ... . .  

244 Mass. 5 8 3 ,  5g./ (1923) ('as t.he p e t i t i o n e r  d i d  not  
have t.he e n t - i r e  t i t l e  ... t.he t i . t l e  could I IOL be 
regi s t e r e d .  " ) . 

~. 



the impact of t . ha t  cast or1 whatever p r o p r i e t a r y  s i . g h t s  

i t  o r  the p u b l i c  once may have he1.d i n  A r r i o ' s  l a n d .  

A s  expla ined  i n  t h e  2 0 0 4  Order:  

The first s t a t . u t o r y  ca t egory  u f  
encumbrance:; li n 5461 are those  
ss [l] icris, c l a i m s  o r  r i y h t s  a r i s i . n q  
or cxist.incj under t h c  ... statutes 
UT 1.hi:: commonwea1t.h which ai-e not 
by I.aw r e q u i r e d  t.o appear  of 
r eco rd  i n  t.he r e q i s t r y  of deeds i n  
ordcr t o  be v a l i d  aga ins t  
subsequent. purchasers  or 
encumbrances OF r e c o r d . "  This  
s t a l . u t o r y  encumharice except ion  
doe:: not. i nc lude  condi.t.i.ons 
subsequent ,  which, i i i  t h e  case  of 
u n r e g i s t c r e d  1 and ,  depend on t.hei I- 
r eco rd ing  t o  he enfo rceab le  
a ya i ris t suhs equcrl t pur c! ha R e r s... . 

[Had the  a p p e l l a t e  c o u r t s  
determined t . h a t  t h e  wharf i n g  
s t a t u t e s  involved i n  .. Boston 
Watcrfront l  . . .- c r e a t e d  a c o n d i t i o n  
subseqi.ieiit oi t.he s o r t  which was 
inc luded  i n  t h e  § 4 6  1 , i s t  of 
encumbrances, t-hey would have sa i.d 
SO.  ... [TI he re  would have been 110 

w e d  f o r  the Supr-eme J u d i c i a l  
Court to or-der t h e  impos i t ion  of 
the c o n d i t i o n  upon the r e g i s t e r e d  
t . i t l e  t o  t h e  Boston Waterfront  
pet.i t i .oner  .... I f  such  a cond i t ion  
d i d  not  r c y u i r e  n o t a t i o n  t.o burden 
the larid r e g i s t e r e d  i n  tha t  case 
[by the Land C o u r t ] ,  t h e  Land 
Court's decree  [which d i d  not  note. 
a condition subsequent] would have 
been a f f i rmed  a s  o r i g i n a l l y  
ent.ered. 



1 n  Comm. A d d .  I., p p .  2 1 - 2 2  (font-notv o m i t t e d ) .  

Fiirtherrnore, as the 2 0 0 4  Order a1.ao e x p l a i n s :  

The Rost-on Watcrfi,Oiit. case ... 
:1:L.ands nn a s i y r i i f  ir:!antl.y 
d i f f e r e n t  footiriy Ihan the case a t  
b a r ,  The Supreme Judj .c ia1 Court 
i r i  Doston Watcrfront  .- had h e f o r e  
i L ,  for- review cui appea l ,  t he  
reyj s t r a t i o n  decree  which, bascd 
on t h e  Land C o i . i r t . ' s  ru i i r iy  Lhat. 
the pet . i t . ioner  has  obta ined  fee  
s imple t i t l e ,  t h e  Land C o u r t  had 
entered without. not.at.j.on o r  
except ion  f o r  t.he c o n d i t i o n  
siibsfqueriL ... . 

Cnmin. A d d .  1, p .  2 0 .  'This Court. re jec ted  t h a t  r u l i n g .  

i t  could dio so  because nost.on W a t e r f . ; s  was a t ime ly  

appeal from 21 regi:!tratiori dec ree .  There was 1.10 

q u e s t i o n  of 7 - e ~  j u d i c a t a  OT' c o l l ~ a L e ~ , a l  estoppel. 

I r i  c o n t r - a s t ,  over  e igh ty  y e a r s  ago "the p e t i t i o n  

i n  thy  inot .ant  casc went. t.o decrev wi th  t h e  

involvement of the Commonwealth a s  a p a r t y ,  arld 

without  ... ariy stated coridiLion, subsequent OL 

o the rwise ,  upon the t i t . 1  e , "  and " s e q u e n t i a l  

c e r t i f i c a t e s  of Lit.le have been i s s u e d  by t h e  court. t o  

the  pcLit.ioner- and subsequent fec owners . "  Comrn. A d d .  

- .  

-. Compare . .. Faneui l  . . .. 1rivest.ors ... Group, .. ... .. LLd. . .- P a r t n e r s h i p  . .. 

v .  !dd. of Selectmen of D e n i s ,  75 Mass. App. C t .  2 6 0 ,  
2 6 2  . . 2 6 3 '  ( 2 ' 0 0 9 )  , f u r t h e r  a p p e l l a t e  review reques ted  
(deed con ta in ing  cond i t ion  suhsequeril. "expl i c i t l y "  
noted a s  a r e s t r i c t i o n  on c e r t i f i c a t . e  of t i t l e ) .  
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1, p .  2 0 .  The q u e s t i o n  of whet.her o r  where there i s  a 

condit-ional f e e  (or- a11 easement i n  f-avor uf  the pub1 i c  

t o  f i s h ,  f o w l  arid navigate) w a s  resolved by t h e  1922 

Decrecs arid is res judicata. In  s l m T t ,  Bostori 

Waterfront  suppor t s  t h e  2 0 0 4  O r d e r .  ~. .. 

T h e  Commonwealth' s argument. imst be rcjccCed for 

t h r e e  o t h e r  reasona .  F i r s t ,  Boston Waierffont. ... .. 

emphasizes that. the wharfiriy st.at.ut.es g r a n t e d  thc lcmd 

aC i s s u e  011 the coridiLior1 t h a t  1.t. be p u t  t u  d upec!i.fic 

u s e  t.hat o n l y  could be changed t o  a IICW u o e  

"cnnsistci-it wiL.h that [ o r i g i n a l ]  p u b l i c  p117.rJ1"RFI . "  3'18 

Mass. 6 2 9  a t  G 4 ' / - 6 4 8 ,  6 5 4 .  But here, L I i e i , e  i.o nn qran t  

s p e c i f y i n g  a condi t ior i  L h t .  can be hreachcd, S~cor id ,  

any cond i t ion  subsequent. imposed i n  o r  bcfore 1 9 2 2  h a s  

e x p i r e d .  -_ See Manning v .  N e w  . .. England Mutual ..... L i f e  I n s .  

C o . ,  ,399 Mass. '730, 736  (1 .287)  ( c i t i n g  G . L .  c .  184, 

§1.8). 

~. 

F i n a l l y ,  t.he (lonimoriweal th ' s c u r r e n t  pus i t  iori t h a t  

the cert . i .f icates oL title to the P r o p p r t y  need not. 

show p r o p r i e t a r y  r i g h t s  c o n t r a d i c t s  i t s  own p o s i t i o n  

in t h e  O r i y i n a l  R e g i s t r a t i o n s .  In i t s  Answers t o  

those c a s e s ,  t h e  Cornrr~r~wealth expresscd "110 objection 

t o  Lhe ent.ry of t he  decree prayed f o r  provided t he  

same is made s u b j e c t  to any and a l l  rights of the 



public." ( A .  97, 1 0 1 ,  emphasis added) The 1 9 2 2  

Decrees reflect.ed this p rov i so ,  p re se rv ing  public 

r i9h t . s  below the  1922  TneiiIi h igh  water  mark by imposing 

t h e  "Waterways Encumbrance, " The Commonwealth's 

cur ren t .  p o s i t  i.on would r endc r  thaC "Wat.erways 

Encumbrance" meaningless su rp lusaye .  Tndeed, having 

si . iccessfully t a k c r i  L h e  pooit . ion t h a t  t l ip  decree riccded 

a "Watcrways Encumbrance" t n  p r o t e c t  t h e  p u b l i c '  s 

p r o p r i e h r y  r i g h t s ,  t he  Commonwcalth i s  j u d i c i a l l y  

es topped from now takiriy ii conlrary p o s i t j o n  i.n a 

supplemental  proceeding i.11 t.he same c a s e .  13 

E .  The  Commoiiwealth's Ar-yumeiits t h a t  t-he 
"Waterways Erlculnbrance" Appl ies tn Arno' s 
upland .. Also . . . . . M u s t .  F a i l .  

Havi.ng addressed § 4 6 ,  t h c  Commonwealth goes on t o  

arque t h a t  t ho  "WaL.erways Encumbrance" should bc 

cons t rued  L o  prese rve  p u b l i c  p r o p r i e t a r y  r i y h t s  

l 9  A s  t h e  2 0 0 4  Order obser-ves, non propr ie ta r -y  " r igh t . s  
of t h e  p u b l i c  or of t.he government which a r e  not  
encumbrances on t h e  t i t l e  need not  have been l i s t e d  on 
the c e r t i f i c a t . e  of t i t l e  a t  all . . . . ' I  Comm. Add. 1 at. 
p .  1 8 .  See also Id .  a t  p .  2 4 ,  1.1. 1 4 ;  Somerset Sav. 
Bank v .  Chicago T i t l e  I n s . ,  C,ooL, 4 2 0  Mass. 422, 4 2 8  
(1995) 
zoni,ng laws a r e  not encumbrances o r  d e f e c t a  a f f e c t i n g  
t i t l e  t o  p r o p e r t y . " ) .  To t h e  e x t e n t  t h a t  t he  
Commonwealth c la ims  that.  t.he jus publicum g i v e s  i t  
r e g u l a t o r y ,  p o l i c e  poweir r i q h t s  indeperiderit of i C s  
t i t l c  irit.erest, t.hose c la ims  a rc  t h e  s u b j e c t  of t.he 
Superi.or Court, Decision,  riot the 2 0 0 4  Order. 

( " I t  is w d i - . & t a b l i s h e d  t h a t  b u i l d i n g  or  



throughout t h e  Proper ty .  

iyrior-cs ariy IrcLerencvs t 

In doii-113 

t h e  i a c t  

so ,  i t  

of t h  

studious 1 y 

O r  i q ilia 1 

ReyisLraLions, and A r r i o ' s  good f d i t h  r c l i a r i ce  the reon .  

Inot.e.ad, i t .  1nakt.s a p l e a  Lhst [.he Court should  usc 

c e r t a i n  p u b l i c  p o l i c y  c o n s i d e r a t i o n s  t o  d i  stor't. the 

pla i r i  rricxiiriy oL t Iic "Watcrways Encumbi-ance" i n  t h e  

1 9 2 2  Dec!i-ees.  

The Commonwealt.1h f i r s t  siiqqests that i t.s u s u a l  

f e e  ownership of land  bclow t h e  low water  mark is 

i i i p o i , L , w L  lierc . I Iowever ,  a:: conceded by Ll ic .  

Commonweal t.h, Arno h o l d s  fee  si.mple t.it1.e t.n the 

r e g i s t e r e d  P rope r ty ,  a l l  o r  most of which was helow 

t h c  h i s t u r i c  low w s t c r   iris^.]^. Thc " W s t c r - w -  c1ys 

Encunibrance" cannot. be 1.1nder-stood t.o provi.de for 

Commonwealth ownership of t h e  land r e q i s t e r e d  to 

A r n o '  :: predeceosor ,~,  t.hereby uridclincj t.he 1 3 2 2  Decrees.  

The Commonwealth next c i t e s  a n i le  f o r  const.ruing 

government.al grants of f e e  and l i c e n s e s .  This rule i s  

i n a p p l i c a b l c  here because t h c  1 9 2 2  k c r c c s  a r e  not  

g r a n t s ;  they a r e  a d j u d i c a t i o n s  of t . i t . le.  I n  any 

e v e n t ,  t h e  p r i n c i p a l  case  on which t h e  Commonwealth 

r e l i e a ,  ' I ' i l ton v .  H a v e r h i l l ,  311 Mass. 5 '72  ( 1 Y 4 2 ) ,  is 

rnost; o f t e n  c i t c d  Lor i t s  holdiriy t h a t  a s t a t u t e ' s  

iriterit. should bc " a s c e r t a i n e d  f r o m  a l l  i t s  tcmis and 
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p a r t s  and t.he subject nmt.t.er to which i t  r e l a t e s ,  arid 

should be const.rued as t c  make i t  an ef-f-ectual p i ccc  

of l e g i s l a t  iori i n  hu tnnr iy  w i t . I i  c!ommon oenoe and  oound 

r c a s ~ r i . ' ~  I d .  a t  5 7 7 - 5 7 8  ( c i t a t . i o n  oinitt.ed) . T f  t h a t .  

standard p e r t a i r i d  Lo judgii1ent.s a s  w e l l  a s  t.o 

legislation OL l i c e n s e s ,  t.he 2 0 0 4  Order would be a 

m o d e l  of how t o  apply  i t  . "  

I n  t.he g u i s e  of a f i n a l  argument. recjarxling 

i.nt.erpret.ati or? of the "Wat-erways Encunihranc!e, " t.he 

Commonwealth l e v i e s  an a t t a c k  on A r r i o '  s Trar i sLcr -  

C c r t i f i c a t c  nL T i t . l e  o1i 1 . k  author-iL.y of 1.he L a i d  

Court t.o enteir  t h e  1'322 IJeci-ee9. 'Thus, t h e  

Commonwealth a s s e r t s  t h L ,  "orily t h e  L e y i s l t i L u r e  has 

a u t h o r i t y  t o  permanent.ly r e l i n q u i s h  pub1 j.c t.rust. 

A s  t h e  2004  Order s t a t e s  i n  footriote 11, t h e r e  i s  no 2 0 

evidcrice t h a t  A r r i o  i s  not a good f a i t h ,  f o r  va luc  
c e r t i f  icat.e ho lde r  (and t.he Commonwealth made no ::uc!h 
argument below) . Never the l e s s ,  footnot-e 2 7  c ) f  t.he 
Commonwealth's B r i e f  suqyes ts  t h a t  Arno somehow had 
n o t i c e  f r o m  w i t h i n  t h c  K c g i s t r a t i o n  r eco rds  t h a t  t h e  
p u b l i c  r e t a i n e d  r i y h t s  above t h e  1 9 2 2  nieaii h igh  wdter 
m a r k .  I r i  any casc, k h a t  c la im i s  not. credible i r i  
l i g h t  of A r n o ' s  f e e  siniple t i t l e  i n  h i s  T rans fe r  
C e r t i f i c a t e  of T i t l e ,  t h e  c l e a r  rneani.ng of t h e  
"Waterways Encumbrance" based on t h e  Corninonweal t h '  
Answer and p lans  i n  t h e  Reg i s t - r a t ion  f i l e s ,  and t h e  
absence of any references t n  any p r e - - l 9 2 8  l i c e n s e s  i n  
t hose  f i . l e s .  



Comm. Br ie f  p .  3 8 .  T h i s  ,, 7 1  r i g h t s  i n  t i d e l a n d s  .... 

sialeiment i s  a d i r e c t  cl-ialleriye t o  t.he j u r i s d i c t i o n  ui 

the Land C o u r t  - and t . h i s  Court. t o  hirid the 

(:nmmonwcaitIi i n  mat.t.ers Pmicerniny i t s  r iyhLs i n  

I C  ignores t h e  unamtiiyuous and absol.ute d,'L an 

l e q i s l a l i v e  g r a n t  of Larid Court j u r i s d i c t . i o n  in G . L .  

c .  1 8 5 ,  S45,  which provides  Lhat. a judgment of 

r e g i s t r a t i o n  " s h a l l  be c!onclusi.v~i upon and a g a i n s t  all 

persons ,  including the commonwealth, whether mentioned 

by name i.n t h e  complairit,  riot.ice or c i t a t i o n  [ .  1 " 

(emphasis added) . When, as h e r e ,  t h e  Commonwealth has 

?IC t ua l  1 y part. j c i. pa t ed i 11 rc y i s C i'a t i o n  proceed i nqs  t h a t  

have gone t o  f i n a l  decrees, a c la im t h a t  s a i d  d c c r ~ e s  

a r p  riot v a l i d  ( o r  should be read i n  a manner 

coritradict .ory t.o the i i i t c r i t  expressed  i n  its Answer) 

i s  e s p e c j a l l y  a t t e n u a t e d .  Indeed, t-his argument 

T h e  Commonwealth d i d  riot. t a k e  this p o s i t i o n  i n  t h e  
0 r i . q ina l  R e g i s t r a t i o n s  o r  below. Arno notes  t h a t ,  t o  
t h e  cxtent, i f  any, a p u b l i c  purpose is requi.red t o  
j u s t i f y  a decree determiriirly Commonwealth r i g h t s  i n  
t i d e l a n d s ,  a public purposc. i s  Lhe b a s i s  for t h e  
Kegis t . ra t ion  Act :  " t u  provide a method for  making 
t i t l .es  t o  l and  c e r t a i n  and i n d e f e a s i b l e .  " McCarthy, . . .. . 

41.9 Mass. a t  2 3 7  (quo t ing  L a s e l l  Col lege . v .  Leonard, 
3 2  Mass. A p p .  C t . .  3 8 3 ,  387  ( 1 9 9 2 ) .  

77 The Conscrvat ion L a w  Foundation ("CLF") makes t h i s  
a t t a c k  more d i r e c t l y  i n  i t s  amicus h1, ief .  
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amounts Lo nothing less t.han a r eques t  that t.he (lourt 

ho ld  Lhe relevant. p o r t i o n  o f  5 4 5  v o i d .  

Given the s t a t u t o r y  g r a n t  oL a u t h o r i t y  t o  t.lie 

Land (:ourt t o  bind it , L h r  CoriiriiuriwealL.11‘ D challenge t.o 

Lhe L a n d  Cour t  ’ :: aut.hor-i ty t:ml 1 . i .d~is  wi th  A r t i c l e  3 0  of 

L.he Commonweal ti?’ R n e c l a r a t i o n  K i g l i t s ,  which pr-ot?.ct s 

t.he s e p a r a t i o n  o i  p,owe.rs. 

C i t i n g  only  cases decided a f t . e r  the date of 

Arrio’s Trarlsfer C:ert.j f i ca t - e  of T i t l e ,  t h e  CLF 

acknowledges that it.s argument i s  bascd on 1cy;il 

i s s u e s  t h a t  "have come t o  the. Ioi,e i n  recent. year-o 

because of cer la in  holdings of t .his h u r t  and t h e  

T>egi.sl at-iire’ s response t h c r c t o .  “ CLF Br-iv.1 p .  15. 

Thc Cour t  should reject. C1,F’s  j.nvit.at.inn t.0 e f f e c t  a 

judj .c ia1 t-akiiiq of Arno’s Lcc simple i n l .e resL .  by 

hoidirly that; new law has vojded Arno‘s r eq i s t - e red  

t i t l e .  

Thc Corr~moriwenlt.h’s c l .a jm that it i s  not  bourid by 

the 1 9 2 2  Decrees because Arno’ s predecessors  d i d  not 

a l s o  i n s t i t u t e  a procccdiriy (unde r  what i s  now G . L .  c!. 

2 4 0 ,  §§19-26) for. determirij.ny t h e  d i v i s i o n  of f l a t s  

between littoral property owners also f a l l s  s h o r t .  

The Commonwealth cannot be bound i n  such procEcdirigs 

u n l e s s  i t  consents  t u  becoriiiriy a parLy. G.L. c .  240, 
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5 2 6 .  The  fact that, a s  d i scussed  i n  t h e  fo l lowing  

s e c t i o n ,  the l a w  i s  diFicr-eril i n  r e g i s t r a t i o n  

proceedings r e i n f o r c e s  that. the Legislat .ure f u l l  y 

intended t h a t  the Coniinonwealth bc bound by Land (:ourt 

d e c r e e s .  FurLher, the  o p t i o n a l ,  n o n - e x ~ I . i i . ~ i v e  

procedure i.s aimed p r i n c i p a l l y  at. p rovid ing  ;a 

mechanisiri for owners of adjaccrit beaches, which oLtcri 

do not have good landmarks, I.o det.ermine t h e i r  

boundaries. 

For all of the  f o r e q o i i q  reasoris,  t.he I d n d  

Cour t ’ s  determinat. ion that t h e  rights of t he  p u b l i c  

and t h e  Corninonwealth a r c  1irnit.ed t o  areas of the 

Proper ty  below t h c  1Y22 niean hiqh waLcr mark was 

c o r r e c t .  T h e  2 0 0 4  Order should be a f f i r m e d .  

Ill. NO CHAPTER 91 LICENSE I S  REQUIREU FOR WORK ABOVE 
THE 1322  MEAN H I G H  . .. .. WATER MARK. - .  

A s  s taLed i n  the Supcr iur  C:ourt. Decis ion ,  “ [ L l h e  

i s s u c  here i s nnt  whal; t.he Commonwealth could  have 

done, but, r a t h e r ,  what t.he Commonwcalth d i d . ”  C o m m .  

Add. 2 p.  8 .  T h u s ,  de,spite i t s  focus 011 t h e  J u s  

publicum, the que::tion on appcal is riot w h a t  r i y h t s  

t h e  Commonwealth may have under t h a t  d o c t r i n e .  

Rather ,  it i s  t h e  narrower one of whether the s p e c i f i c  

l i c e n s i n g  p r o v i s i o n s  i n  c .  91 (and t h e  r e g u l a t i o m  



prorriulyated t . h e r e u n d e r )  q i v e  thc DEP j u r i n d i c t . i o n  t o  

r 'cyuire ,? 1 icense f o r  work  or1 t ha t .  part of Arno's land  

i n  w h i  rh t.he C o m m o r i w c a 1 t . h  and t h e  pub1 j.. hold no 

p r o p r i e t a r y  r i g h t s .  Applying basic p r i n c i p l c s  uf 

s t a t u t o r y  arid r - q u l a t o r - y  c o n s t r u c t i o n ,  tl-ic c o u r t  below 

coricludcd correct.1 y t h a t  t h e y  do riot 

A statute should be interpreted " ' accord ing  t o  

the intcriL of Lhe T,egislature a s c e r t n i n c d  irorrt a l l  i1.o 

words conot.ri.ied hy t h e  or-diriLiry arid approved usage of 

t.hr laiiqiiaqe . . . L O  t.he end that the  purpose u i  i t s  

fr-aniri-3 may bc. c f f e c t u a t . e d .  "' ilhandler v .  Cour i ty  

.. Co1~t111'1's o f  . . .. Nant .ucke t  County, . .  437 Mass. 4 3 0 ,  431 

( Z O O Z ) ,  tqiintiiiq Hai-ilon .. v .  . . . . . .- R o l l i n s ,  2 8 6  M a s s .  4 4 4 ,  4 4 7  

(1934) . H o w c v e r ,  the Commonwealth touches o n l y  

l i g h t l y  011 che relevant. language of c. 9 1 ,  arid fails 

e n t . i r e l y  t.o mention §14. That section provj.des i n  

r e l e v a n t  p a r t :  

Except. as  provided i n  section 
e i q h t e e n ,  rio structures or  fill 
may be l i c e n s e d  on private 
tidelands or  commonwealth 
tidelands u n l e s s  such s t r u c ! t u r e s  
01' f i l l  are  necessa ry  t o  
accommodate a water dependent u s e ;  
provided t h a t  f o r  commonwealth 
t i d e l a n d s  s a i d  s t . r u c t . u r e s  o r  fill 
shall also serve a proper  p u b l i c  
purpose arid that s a i d  purpose 
shall provide a g r e a t e r  p u b l i c  
benefit t han  p u b l i c  de t r iment  l o  

3 9  



the rights of the public in said 
lands. (crripIi,?sis added) 

The empliasi zed phrases, w h I  ch i .npludes d e I i n d  

terms, makes r lear  L h t .  c!.  91 on ly  require:; l i c e n s e s  

f o r  lands i n  which t h c  Coliirrionwea1t.h o r  t h e  p u b l i c  hold 

rea l  e s t a t e  right.:<. 'Thus, C . L .  c .  3 1 ,  5 1 ,  d e f i n e s  

" t i d e l a n d s "  yene7;al 1 y as  "prcsent  and for inei-  submerged 

larids and t i d a l  f i a t s  l y i r i y  below t h e  mean high  wat.er 

inark ." Having made c l  cay- what 5'tidelaild::" aye ,and 

where t.1ie.y  re l o c a t e d ,  t h a t  i:e.ct.i on f u r t h e r  

dis t . inqi i ishes  t h e  I I W G  t ypes  of t i d e l a n d s  t h a t  it 

r e g u l a t e s .  T h e  first t ype ,  "commonwealth t i de l a r id s , "  

a r e  de f ined  .a::: 

7 .I 

t i d e l a n d s  held by Lhe c!oinmonwealth 
i n  trust f o r  the  b e n e f i t  of t h e  
pr.ibl.ic or held by ano the r  parL.y by 
l i c e n s e  o r  q r a n t  of t he  
commonwealth subject t o  an expi-ess 
or implied condition subsequent 
t h a t  it be used fo r  a p u b l i c  
purposc.  (emphasis added) 

.. .,,. . --- 

'' T h i s  lariyuage ref lects  the p r o p e r t y - r i g h t s  basis for 
all of c .  9 1  expressed i n  § 2 ,  which r e f e r s  t u  "land:::, 
r i g h t s  i n  l a n d s ,  i l a t . s ,  shores  and r i y h t s  i n  t i d e  
waters  belonging t o  t h e  c o m m o n w c a l t k i  ... [and]  t - i t l e  o i  
the commonwealth t .heretr>, ."  'The Cour t  h a s  a p p l i e d  t h i s  
lanyuaye in S2 t c  DEP. Moot v .  Dept.. of  Envt'l 
P r o t e c t i o n ,  . 4 4 8  Mass. 340, 3 4 2 - 3 4 1  ( 2 0 0 7 ) .  DEI'':; 
a u t h o r i t y  i s  guided and def ined  by t h i s ,  and ot.her 
language i n  5 2  ("water-dependent u s e s ,  " "proper  pt ibl  i r 
purpose" and " r i g h t s "  of t.he p u b l i c )  t h a t  reappears i n  
t he  sec t io i i s  of c .  9 1  that. apply t o  D E P ,  and a'l3L-J i n  
it.s own waterways regulations. 

~- ... . 
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The second t y p e ,  “ p r i v a t e  Lidelands,  ” a r e  : 

t j .delands he ld  by a pr iva t .e  p a r t y  
subject t o  an easement of the 
public for- t h e  purposes oi 
nav iga t ion  and fl-ee f ishinr j  arid 
fowliriy and o f  p a s s i n g  f r e e l y  ove’~’ 
arid 1.lirough the wate r .  (r:~npliasis 
added) 

These de f ined  te:rms r e f e r  exc l .us ive iy  t u  l and  i n  

which t.he (lommonwealLh holds  p r o p e r t y  r iyhks  . These 

d e f i n i t i o n s  a l s o  m i r r o r  opi.ninns of t h i s  Court., which 

descr ibe t.he p u b l i c ‘ s  intcr.csL i n  t . idelands as 

p r o p r i e t a r y .  See,  . .,=, ~ Moot, 4 4 8  Mass. a t  3 4 2 - 3 4 3  

( “ C o m r n o r i w e a l t h  hnl d s  tidelands i n  LrusL”) ; Boston 

.. WaLerfront . ( c o n d i t i o n  subseque.nt.) ; Wel.l.fleet v .  Glaze ,  

4 0 3  M a s s .  ‘79 ,  0 2  ( 1 9 8 8 )  (reseYJed ” p u b l i c  eaoement.” 

over f l a t s ) ;  Home f o r  Aycd Women, 2 0 2  Mass. 4 2 2 ,  4 3 6  

(1909) (“paramount puwer of the T,egis la ture  over Lhe 

Commonwealth’ s l a r d s  under t . ide water”  ) . 

The p r o p e r t y  r i g h t s - b a s e d  n a t u r e  of t.he l i c e n s i n g  

p r o v i s i o n s  of c .  $1 c a r r i e s  over t o  318, t h e  o t h e r  

l i c e n s i n g  p r o v i s i o n  r e fe renced  i n  5 1 4  + Where t h e r e  

is no reason  t o  d i s t i n g u i s h  between properLy r i g h t s ,  

A s  acknowledged i n  310 CMR 3.01(1), 518 also is t h e  
S ~ L I T ’ C ~  of DEP’s au thor i zed  L o  promulgate t h e  Waterways 
Requ la t i . ons .  DEE‘ has “110 inherent.  a u t h o r i t y  t o  i s s u e  

o rn i t t cd j .  



t h a t  s e c t i o n  does not always do so ,  but  i n s t e a d  r e f e r s  

g e n e r a l l y  t o  “ t idc la r ids  . I ‘  Although t h e  Cornrnariwcalth 

t r i e s  L o  l e v e r a y e  L h i ; ;  lanyuaye inLo ti broader 

asserLion of .iui~i:::d-ic!t..ion ovei’, not. t . w n ,  bul.  “ L l w e e  

c a t e g o r i e s  of t i d e l a n d s ,  ,,” i t  remains c l e a r  i . n  3 1 8  

L Iia t pro&> L i 1 L i  r y in 1. e ~ , e  s L. s a1.e a pre ~ ’ e  yu i z: i t e whc.11 

g r an t ing  water-ways l i c e n s e s .  S i g n i f i c a n t l y ,  518 

provi.de.4: 

N n  s t r u c t u r e s  01- iill for rioriwater 
depeindvnt uscs oL t idc la r ids  ... [nay 
bc l i cc i i scd  u r i l e : ; ~  ii w r i t t e r i  
det.erriij.nat.ion by t.he depart.ment. is  
made ... that s a i d  : : t ruc t .ure~  or 
fi .11 s h a l l  serve a proper  pub l i c  
purposc and t h a t  s a i d  purposc 
shall provide  a yre i i te r  public 
benefit. than  detriment.  t o  t h e  
r igh ts  of the public in said lands 
.... ( e i n p h w i s  .added) 

Therefore, S l R  re1.aV.es only t n  l and  in whjr!h the 

piih1.j r h o 1 . d ~  “ri.qht.4, ” i. e. , commonwealth and pr iva t -e  

t i d e l a n d s .  Cons is ten t  with t h i s  construction 

scctioris 1 4  arid 10 provide no guidance f o r  g r a n t i n g  

licerises f o r  corist.ruct.ion on t . idelands i n  which t.he 

26 p u b l i c  h a s  no rights. 

25 C f .  Moot, 4 4 8  Mass. aL 3 4 3  ( c .  31 “ d i s t i n g u i s h e s  
between” the two cat.eyories of defined Lidelands) . 

Sec t ion  1 8  f u r t h e r  p rov ides ,  ” N o  l i c e n s e  sha l l  be 26 

granted for p r i v a t e  t - idelands unless t.he app l i ca t . i on  
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 he c .  91 implemwiLiny regula t . ions  p rov ide  no 

help t o  t h e  Comnioriw~.all.h' s pos i t . ion .  TO heqin  wi th ,  

t h e  I n t r o d u c t i o n  t.o t.lie 7-eqiil.atioiis adopts  Arriu' s 

p o s i t i o n .  IL sLat.es, "There a r e  t.wo h a s i c  types  oL 

t i d e l a n d s :  " Pr1vat.e Tidelands and Commonwealth 

Ti .delands.  Coinm. Add. '/ at p .  2 .  A l L h ~ i ~ h  d i f f e r i n g  

somewhat. frorri t.hone i n  c .  91 , the r e g u l a t o r y  

def i r i i t . ions  of " P r i v a t e  'I'idelarids" arid ~ ' C v r r i r r i o r i w e ~ i l t ~ i  

Tide1 ands" i n  310 CMR 9 .  0 2  tils(> ~~1pp0i . t .  Arno. The 

former- a r e  "Ruhject t o  x i  easement oT Lhe public!" t.o 

fi:;h, fowl and i iav iqa te .  3 1 U  CMK 9 . 0 2 .  Thc 

p resumpt i on t h a t  t i d c  1 ar ic i s  i 11 c e L' t. a i 11 1 r x  a t. i o n  n a re 

w i t h i n  t h i s  def i r l i t io r l  can be rebut.ted by "a f i n a l  

j u d i c i a l  decree t h a t  such t i d e l a n d s  a r e  not s u b j c c t  t o  

s a i d  easement of t h e  p u b l i c . "  Id. The d e f i r i i i i o n  of 

'I Commoriwc a1 t ti T i  de 1 ands " 1:) rov i de s t.ha t. t. h e y  a r e "he 1 d 

by t.he Commonwea1,th ... i n  t r u s t  f o r  t h e  b e n e f i t  of t h e  

p u b l i c , "  o r  p r i v a t e l y  ":subject t.o an express or 

irriplied condi t . ion subseyi.ient. ...." See a l so  d e f i n i t - i o n  

of " t r u s t  lands" a:: "present  and former waterways i n  

t h e r e f o r e  c o n t a i n s  a c e r L i f i c a l i o n  by the c l e r k  of t h e  
a f f e c t e d  c i t i e s  or towns t.hat. t h e  work. ... i.s not. i n  
v i o l a t i o n  of l o c a l  zoning ord inances  or  bylaws." T t .  
is unreasonable t o  r ead  5 1 8  a s  exempt-ing f r o m  th i . s  
zoning c e r t i f i c a t i o n  t i d e l a n d s  t h a t  a r e  n e i t h e r  
commonwealth nor  p r i v a t e .  



which t h e  fee s imple ,  any easement, 01’ o t h e r  

p r o p r i e t a r y  ir.iLerest i ,s  he ld  by Ihe Commonwealth i n  

t.ri.ist. f o r  t h c  benef i , t  o f  t he  

The rcyulat.or-y presurnpt i on  that .  ce i - t a in  tidclaI-id:: 

a r e  Corrunonwealth ‘Yidclarlds i s  overcome by “a w r i t t e n  

detcrininat.ion hased upon a f i n a l  j u d i c i a l  decree ... o r  

ot.her trnnclusivc l e g a l  docurnentatiorl e s t a b l i s h i n g  

t-liat, notwit1ist.anding t h e  Boston Wat.erfrnnt d e c i s i o n  ..., 

such i i d e l a n d s  a r e  uncoridit iunal. ly f r e e  oL a n y  

p r o p r i e t a r y  i n t e r e s t .  i n  t h e  Commonwea~th.” 33 0 (:MK 

9 . 0 2 .  

In t.ryinq t o  extend the r each  uf Lhe waterways 

r e g u l a t i o n s ,  t h e  Commonwealth over looks  t.he import of 

. .  ..- 
:, .,, 

The C:omninnwealth ayree:: i n  f o o t n o t e  33 t.hat. t h i s  
lar iyuaye speaks ” i n  p rope r ty  terms. ” T h e  1 a t -e r  
sLat.einent. i n  t h i s  def j.ni.t.ion t h a t  “ a l l  geographic  
a r e a s  ... k1.1 3 1 0  CMR 9 . 1 4 ,  are generally cons idered  t o  
be t r u s t  l and“  i s  a n  i n t e n t i o n a l  acknowledgerncnt by 
DEF t h a t  some of t h e s e  geographic  a r e a s  (mich iis 
A r n o ’ s  upland)  a r e  not  s u b j e c t  t.o any p u b l i c  OL 

Cornrnonwea1L.h p r o p r i e t a r y  r i g h t s ,  and t h e r e f o r e  are not 
s u b j e c t  Lo c .  31 and i t s  r e g u l a t i o n s .  (emphasis 
a d d e d ) .  The a r e a s  descr ibed  “ g e n e r a l l y ”  i n  310  CMR 
9 . 0 4 ,  must g i v e  way t o  the s p e c i f i c  language used i n  
t h e  d e f i n i t i o n  i n  310 CMR 9 . 0 2 .  See, e . q .  ~ ‘TBI, Inc. 
v .  Bd. of .. . Heal.th of Northplridover, 4 3 1  Mass. 3 ,  1 8  
( 2 0 0 0 )  (”’general s t aTu to ry  language must y i e l d  t o  
t h a t  which i s  more s p e c i f i c .  ”’ ( c i t a t . i o n s  omi t t ed )  ) . 
See a l s o  Webstcr‘s  N i n t h  New C o l l e g i a t e  D ic t iona ry  
(Merriam-Webstcr 1 9 8 7 )  ( ” g e n e r a l l y ”  ineans “usual ly”)  . 
The t e r m  %I t rus t  l ands”  would bc a misnomer i f  i t  
a p p l i e d  t o  land i.n which t h e  Commonwealth he ld  no 
i n t e r e s t  d i r e c t l y  o r  i n  t r u s t  f o r  t.he p u b l i c .  
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t h e s e  d e f i n i t i o n s .  Si.nip1y put., t h e  2 0 0 4  Order removes 

t h e  Pr0pert.y ahove the 1 9 2 2  m c a n  hiyki w a L e r  mark from 

t h e s e  d e f i n i t i o n s .  Moreover, t h a t .  DEF provided a 

mechanism ior a landowner t.o show that h i s  o r  h e r  

p rope r ty  i s  n e i t h e r  Commnnwealth nor  P r i v a t c  Tidelarids 

i s  a t  odds w i t . 1 1  a c l a i m  of UEP licerisiriy auLk1orit.y 

over a t h i r d  ca teyury  of t . i de l ands .  To so i n t e r p r e t  

t h e  waterways r?yhlat . ions would r ende r  t h e  a b i l i t y  t o  

r ebu t  t h e  presumptions of piiblir. 01- Commonwcalt-11 

p r o p r i e t a r y  i n t e r e s t s  mcariiriy1ess. 2 8  

Most impor t an t ly ,  t.he s p e c i f i c  p r o v i s i o n s  t h a t  

DEP would apply  t.0 AI-no’s l i c c n s c  demonstrate  t.hat. 

none i s  1-equired. S?ct. ion 3 . 3 5 ( 3 )  (b) of the waterways 

r e g u l a t i o n s  requires t h a t  t he  p r o j e c t  “riot 

s i g n i f i c a n t l y  i n t e r f e r e  wi th  p u b l i c  r igh ts  t o  walk 01: 

otherwise  p a s s  f r e e l y ”  over p7;:ivate o r  Commonwealth 

tidelands f o r  v a r i o u s  purposes i .nclding ‘If i s h i n g ,  

fowling,  n a v i g a t i o n . ”  However, under t h e  2 0 0 4  Order 

there are no such ” p u b l i c  r i g h t s “  i n  t h e  l o c a t i o n  of 

The above r e g u l a t o r y  language r e f l e c t s  t h e  express 2n 

purpose of t h e  Waterways K e g d a t i o n s ,  which is ” t o  
c a r r y  out  i t a  s t a t u t o r y  o b l i g a t i o n s  and  t h e  
r e s p o n s i b i l i t y  of t h c  Cormonwealth for e f f e c t i v e  
s tewardship  of trust lands ....” 3 1 0  CMR 9.01 ( 2 )  . A s  
noted  abovc, such ” t . r u s t .  l.ands” ai-e s u b j e c t  t o  
p r o p r i e t a r y  r i y h t s  of t.he Commonwealth o r  t h e  p u b l i c .  



A r n o ‘ s  b u j  l d i n g ,  and t h a t  loca t . inn  1.3 not  Pr ivat .e  or 

Commonwealth Tide lands .  Compare S e c t  i o n  9 . 5 3  

( p c r t a i n i n y  on ly  t o  Uomrriunwea1t.h Tidelands and 

“proprietary rights of t h e  llornmoriwca1t.h 1.herein” ) ; 

Sect.ion 9 . 5 2  (requir-iny ” p u b l i c  a c c e s s  i n  t h c  e x e r c i s e  

u f  public rights i n  such lands” and a p e d e s t r i a n  

a c c e s s  network ” a v a i l a b l e  Lo t.he p u b l i c  f o r  use i n  

connect ion wi th  f i s h i n g ,  fowl.inq, riaviyaLion, and any 

o t h e r  purposes  c o n s i s t e n t  w i L h  t.he ext -en t  oL public 

rights at. t h e  p r o j e c t  s i t e . ” ) ;  S e c t i o n  Y . 3 1 ( 2 )  

( p r o j e c t  must. s e r v e  Ita proper  p u b l i c  purpose which 

p rov idcs  yrea t .e r  b e n e f i t  t h a n  de t r iment  t o  the rights 

of the public in s a i d  l a n d s . ” )  (emphasis added) .29 

To t.he e x t e n t  t h a t  any provis ions of t h c  

wat.erways r e g u l a t i o n s  pu rpor t  t o  expand DEP 

j u r i s d i c t . i o n  beyond those  land:: i n  w h i c h  t h c  

Commonwealth o r  t h e  p u b l i c  h a s  r i g h t s ,  such an 

cxparision i s  not  aut.horized by c .  9 1 .  However, t h e  

C o u r t  can and shou ld  cons t rue  a n y  such p r o v i s i o n s  

2 9  310  CMR 9.31(2) begins ,  “No l i c e n s e  or  permj.t shall 
be issued ... f o r  any p r o j e c t  on t i d e l a n d s  ... except  f o r  
water-dependent use p r o j e c t s  l o c a t e d  erit.ireLy on 
pri .vate  t i d e l a n d s ,  unJ.ess s a i d  p r o j e c t  s e r v e s  a proper  
p u b l i c  purpose ....” Under t h e  Comtnoriwealth‘s t heo ry ,  
w a t e r -  dependent p r o j e c t s  on t h e  t .hird ca t eqory  of 
t idclar ido would not  benefit_ from t h e  excep t ion .  Th i s  
makes no sense .  



consist.ent.ly wi th  the qover-niny s t a t u t e  t o  apply on ly  

t n  a c t i v i t i e s  on pr iva tc .  or- Cornnionwea1t.h t ide lands .  

. SEC FaTard v .  Coriservatiori ............ Comm. of Barnst .able ,  4.32 ._ . . . . . . . .  

M- 1 d b b .  1514, 2 0 4  ( 2 0 0 0 )  

A f i n a l  reason  t.o cons t rue  t h e  r e l e v a n t  s e c t i o n s  

of t h e  waterways r e g u l a t i o n s  a s  no t  apply ing  t o  A r n o ' s  

upland i s  t h a t  t hey  o therwise  would e f fec t .ua te  a 

Lakiriy of an ea::eme-int over  A r n o ' s  fee i n  f a v o r  of  t.he 

p u b l i c .  For exampic., 310  CMR 9 . 3 5 ( 3 )  arid 9 . 5 2 ( 1 )  (b) 

eniphat ical ly  require p u b l i c ,  on foot. access .  See a1.so 

"Stiiridard W;iLerway:l: Condit.ioris" issued by DEP t.o Arno 

at. A .  2 7 3 ,  requiring p u h l i c  access t o  proposed 

hiii.1.dinq and also a c r o s s  t h e  uplarid.3" Thcrc i s  no 

30 Condit-ion 4 i n  t h e  proposed l i c e n s e  r e q u i r e s  Arrio t o  
"cons t ruc t  and main ta in  a po in t  a c c e s s  walkway Tor 
p u b l i c  use trom Easy Street" t o  t h e  boardwalk on Irhe 
P r o p e r t y .  Condi t ions 6 and 7 mandate that .  most. o f  t h e  
s t ruc t .ur ' e ' s  ground f l o o r  be a " P a c i l  j t.y o f  Publ.ic! 
Accotnmodation," with p u h l i c  1-estrooms. ( A .  2 7 1 )  The 
wri t t .en de t e rmina t ion  also provides  t h a t  t h e  s t r u c t u r e  
i s  au tho r i zed  on ( i )  P r i v a t e  Tide lands ,  arid r e q u i r e s  
Arno t o  al low p u b l i c  use thereof  " [ i l  n accordance wi th  
t h e  p u b l i c  easement. that exis t s  by l a w  011 prj.vat.e 
t i d e l a n d s , "  and (i i) Commonwealth 'Tidelands,  which 
"are he1.d i n  t-rust by t h e  Commonwealth f o r  t h e  b e n e f i t  
of t h e  pub l i c "  and over  which t h e  p u b l i c  has  a " r i g h t  
t o  use and t o  pass  f r e e l y ,  f o r  any lawful  pu rpose , "  
and t h a t ,  except as  pe rmi t t ed  t h e r e i n ,  " [ r i ]  o 
r e s t r i c t i o n  on t h e  e x e r c i s e  of t h e s e  p u b l i c  r i g h t s  
s h a l l  be imposed ...." ( A .  2 7 3 )  There i s  110 p r o v i s i o n  
i n  t h e  DEP document f o r  t . idelands free of any 
p ropr i e t . a ry  public i n t . e r e s t s .  



q u e s t i o n  t h a t  this p e d e s t r i a i  acces:: reyiii remeiit would 

c o n s t i t u t e  t h e  t a k i n g  of a11 easement. Opinion u f  .. . t h e  

~. J u s t i c e s ,  . ... 3 6 5  Mass. 6 8 1 ,  6 8 8 - 6 8 9  ( l Y ' 1 4 ) .  The 

w a t  erways r e g u l a t i o n s  make no p rov i s ion  for Cakinys. 

Indeed,  the rebutLable presumptions i n  Lhe d e f i n i t i o n s  

n t e n t  L o  avoid t h e  r i s k  may re f lec t ,  i n  p a r t ,  DEP's 

of a t a k i n g .  

In s u m ,  bo th  c .  9 1  and t.s i.inplerneiit i ng  

reg111 a t i o n s  rcfle.cL t h a t .  t hey  are riot exercises of 

s o m c  independent. p o l i c e  p o w e r  of the Commonwealth t o  

r e g u l a t e  p r i v a t e l y  owned 1 and  i n  which i i e i the r  it. nor: 

t h e  p u b l i c  ho lds  any r i q h t s .  Kalher ,  t.he sriiirce oL 

a u t h o r i t y  for c .  9 1  i s  t h c  propr ie t .a ry  r i g h t  oL the 

Commonwealth o r  t h e  p u b l i c .  Chapter 9 1  arid L.he 

regul .a t ioi is  adopted thereunder  do riot apply  t o  land i r i  

which t h e r e  i s  no such p r o p r i e t a r y  r i q h t .  



CONCLUSION 

For all of t he  foregoing reasons, A r n o  

respectfully submits that t h i s  Court. should affirm the 

decisions below. 

Respect fully submit. t.ed, 

JOSEPH V .  ARNO, 

By his attorneys, 

Rackeinann, Sawyer- & hrewster, P. C .  
160 Federal St.reeL. 
Host on, Mas sac!hu:::e t. Lo  0 2  11 0 
( G 1 ' 1 )  5 4 2 - 3 3 0 0  
yor-lof k@rackemann. corn 

Da ted :  December 21, 2009 
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