Part V. Cofes of Executions. 91

on 2 Voucher once lawfully executed, fhall not be devefled () Cr.Jaczrg.

although the Title of the Demandant to the Land,which he (‘bl){‘é'o,sii'c.

recoverd, be afterwards difaffirmed and evicted. 1$1.b 1 Rol,
3. It was refolved, That the Revocation by three, if no 329. Yelv. g,
Execution had been had, had been fufficient; for if three 6. Noy 47.

(4) revoke, two do it 5 but if the Words of the Claufe of |Rul ‘R‘Z};,w%
Revocation had been by them jointly or feverally, then two 2 Intt. 38.

of them could not have done it, for that had been neither z7CH'3- 6. b.
jointly nor feverally, And therewith agrees 35 H. 8. Dyer bv_ogf."i,ﬁ' 14,

61,62, & 29 H. 8. And {onote a good () Difference. 2Rol Rep. to1,
3 Bulftr. 210.
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In the King's Bench.

IN an A&ion on the Cafe by Perer Semayie Plaintiff, and B
Richard Grefpam Defendant, the Cafe was fuch; The Where a%a:hﬁ'
Plaintiff and one George Berisford were Jointenants of an &re. may break
Houfe in Black Fryarsin London for Years, George Berif* Exccution or
Jord acknowledged 2 Recognizance in the Nature of a Sta- nor. Sce 61’%‘%
tute-Staple to the Plaintiff, and being poflefled of divers °%» @& 1.
Goods in the faid Houfe died, by which the Defendant

was poffeffed of the Houfe by Survivorfhip, in which the

Good continued and remained ; the Plaintiff fued Procefs

of Extent on the Statute to the Sheriffs of London; the

Sheriffs returned the Conufor dead, on which the Plaintiff

had another Writ to extend all the Lands which he had at

the Time of the Statute acknowledged, orat any Time af-

ter, and all his Goods which he had at the Day of his

Dezth 3 which Writ the Plantiff delivered to the Sheriffs

of London,and told them that divers Goods, which were the

faid George Berisford’s at the Time of his Death, were in

the faid Houfe: Aund thereupon the Sheriffs, by Virtue of

the faid Wrir, charged a Jury to make Inquiry according to

the faid Writ, and the Sherifs and Jury acceflerunt ad

Domum preditam oftio Domus preditt aperto exiften’

& bonis predittis in ‘predifa Domo tunc exiflerd,

and they offcred to enter the faid Houfe, to extend the
N 3 " Goods
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Goods according to the faid Writ 5 and the Defendant pre-
mi(forum non ignarus, intending to difturb the Execu-
tion, offio pred’ domus tunc aperto exiften’, claudebat con-
tra Vicecom® § Furator’ pred 5 whereby they could not
come, and extend the faid Goods, nor_the Sheriff feife
them, by which he loft the Benefit and Profit of his Writ,
&e. An(yin this Cafe thefe Points were refolved.
(6) 3 Inft. 162. * 1, Thatthe Houfe of every one is to him as his (4) Caftle
Srcgilazfg and Fortrels, as well for his Defence aga}in{’c Injury and Vio-
5 Co 6.2 lence, asfor his Repofe; andaltho’ the Life of Manis a Thing
§ Co. 126.2. precious and favoured in Law 5 fo that altho’ 2 Man kills ano-
;’Bﬁ?irgz{ % ther in his Defence,or kills (5) one per infortum’,without any
s;énf.cérj},'b,lntenr, yet it is Felony, and in fuch Cafe he fhall forfeit his
o Goods and Chatt’, for the great Regard which the Law has
(4) Co.lit.391. to a Man’s Life ; but if Thieves come to a Man’s (¢) Houle
% H“*]C’SSH' to rob him, or murder, and the Owner or his Servants kill
ég:;f;'c,tfgd', any of the Thieves in Defence of himfelf and his Houfe, it
() 3 Taft. s6. is not Felony, and be fhall lofe nothing, and therewith agree
SC““E-CO"-‘%“' 3 E. 5. Corom. 303, & 305. 8526 A pl. 23. So it is heldin 21
Cor, ;2; 3336?' H.359. every one may affemble his Friends and Neighb.(4)
Br. Cor. 100. to defend his Houfe aguinft Violence : But he cannotaflemble
’Rg'%el" 132 them to go with him to the Market (¢), or elfewhere for his
) i Caay b Safeguard againft Violence : And the Reafon of all this s,
Br.Riots, &c.1. becanfe domus fua cuique eft tutiffuinin refugivm.
;i‘fﬂéﬁ% 2 2drwas refolved, When any Houfe is recovered by any'rea]
2Inft. ,63;2’1,' Aétion, or by Ejelt’ firme, the Sheriff may break the Houfe
(¢) 11Co.82. b gnd deliver the Seifin or Poffeflion to the Demandant or
1R6LRep.182. P} for the Words of the Writ are, Halere facias feifinam, or
poffeffioncm, &c. and after Judgment it is not the Houfe in
Right and Judgment of Law of the Tenant or Defendant.
llf{s(ah?:g‘-ls”-- 3. In all Cafes when the K. (f) is Party, the Sheriff (if
Cr.El.9;384909. the Doors be not open) may break the Party’s Houfe,either to
Moor 606, 668. arreft him,or to do other Execut. of the K.’s Procefs,if other-
zﬁl‘ealr&sw- wife he cannot enter. But before he breaks it,he ought to fige
38, 315&?!76". nify the Caufe of his Coming,and to make Requeft to open the
Dy.36. pl. g0. Doors ; and that appears well by the Stat, of Weftme. 1. ¢. 17.
”IS“;' 13 (which is but an Affirmance of the Com.Law) as hereafter ap-
Eoldsh. ;;: ?)ears,for the Law without a Default in the Owner abhors the
2Jones233 234. Deftruét.or Breaking of any Houfe (which is for the Habitat.
‘;'311‘,30"' 4. and Safety of Man)by which greatDamage and Inconvenience
=492 might enfue to the Party,when no Default isin him 5 for per-
' haps heé did notknow of theProcefs,of which,if he hadNotice,
itis to be prefum’d that he would obey it,and that appears by
(g) Yelv. 29, the} Book in18E.z. (g) Execut.2 52.where itis faid, That the
5{[.*;3? 9;6;' K.s Qfficer who comes to do Execut.&56.may open the Doors
Moor 668, Which are fhut,and break them, if he cannot havethe Keys 3
which proves, that he ought firft to demand them, 5 E. 3.
{0) 4 otk 177. (h) 16. F bedts R. fo 2s he is in Danger of Death, % flies,
and thereupon Hue and Cry is made, % retreats into the
Houfe of 7. they who purfue him, if the Houfe be kept and
defended with Forge gvhich proves that firft Requeft ought
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to be made} mey lawfully break the Houfe of 77 for it isat

the K.’s Suit. 27 4[] p.66. the K.’s Bailiff may diftrain for I{-

fues (4) in a Sanctuary. 27 (28) Aff#.35. by Force ofa Capias (a) Br.Dittrefs
on an Indi@m.of Trefpafs the Sher. may (%) break his Houfe 35, Br. Trel-
to arreft him ; but in fuch Cafe, if he breaks the Houfe when FZ}SI?;:Z Tref
he may enter without Breaking it, (that is, on Requefl made, pafs 232, Br.
er if he may open the Door without Breaking) he isa Tref- Trefiais 2.8
paffor, 414 15. on Iflue joinedon a Traverfe of an Office in

Chancery, Venire fac. was awarded returnable in the King's

Bench, without mentioning #nox (¢) omsirtas props’ aliguasm li- (c) Br. Prevo-
bertar’ ; yet forafmuch asthe K. is Party, the Writ of it felf ga“"eB“’- IE‘?YH
is non omittas propr’ aliquam libertar’, 9 E. 4. 9. that for Fe- iy
lony (4) or Sufpicion of Felony,the K.’s Officer may break the Br.Procefs 1oz.
Houfe to apprehend the Felon,and that for 2 Reafons : 1. For £tz }:""Og"
the Commonwealth, for it is for the Commonwealth to ap- E;‘r’fé B 4.9. 2.
prehend Felons. 2. In every Felony the King has Intereft, Firz. Bar. 110.
and where the King has Intereft, the Writ is, #mown omirtas + 1{3""{{}‘77'6
proprer aliquam libertaten s and fo the Liberty or Privi . puigr. o1,
lege of an Houfe doth not hold againft the King. \

4. In all Cafes when the Door is (¢) open the Sheriff may () 1Rrown 2.
enter the Houfe, and do Execut. at the Suit of any Subjedt, Cr. Jac. 485
either of the Body, or of the Goods 5 and {o may the Lord
in fuch Cafe enter the Houfe (f) and diftrain for his Rent o (f) Br. Trel-
Service, 38H.6.26.4. 8E.2. Diftr.21 & 55 E. 5. Avowry 256. g‘;"‘xﬁ-:g'zs
the Ld.may diftrain in the Houfe, altho’ Landsare allo held .
in which he may diftrain. V7de 29 (g) 4[] 49. But the great '{ff ?{';?t’f“’
Queftion in this Cafe was, if by Force of a Capizs or Fieri afie 135,
Jac’ at the Suit of the Party the Sheriff after Requeft made
to open the Door, and Denial made, might break the Def.’s
Houle to do Execut. if the Door be not opened. And it was
objected, That the Sheriff might well do it for divers Cay- Lucaszge.
fes: 1. Becaufe it is by Procgfs of Law ; 2nd it wasfaid, that
it would be granted on the other Side, that a Houfe is not a
Liberty,for if a Fieri fac’ or a Capias be awarded to the Sher.
at the Suit of a common Perfon, and he mzkes a Mandate to
the Baily of a Liberty who has Return of Writs, who zu/-
lumn dedit refponf. in that Cafe another Writ fhall iffue with
7n0m omittas proprer aliquam libertar’ ; yet it will be faid on
the other Side that he fhall not break the Defend.’s Houle,
as he fhall do of another Liberty ; for whereas in the Coun-
ty of Suffolk there are 2 Liberties, one of St. Fdmund Bury,
and the other of St. Etbeldred of Ely, fuppofe a Cap’ comes
at the Suit of 4. to the Sheriff of Suff. to arrcft the Body of
B. the Sheriff makes 2 Mandate to the Bailiff of the Li-
berty of St. Etheldred, who makes no Anfwer, in that Cafe
the PL fhall have a Writ of Noz omittas,and by Force thereaf
he may arreft the Def. within the Liberty of Bu7y, altho’ no
Default was in him : 2, Admitting it be a Liberty, the De-
fendant himfelf fhall never take Advantage of a Liberty : A_?

N a4 1
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ifthe Bailiff of 1 Liberty be Def. in apy A&ion, and Procefs

of Cap’ or Fieri fac’ comes to the Sher. againft him, the Sher.

fhall execute the Procefs againft him ; for a Liberty is al-

ways for the Benefit of a Stranger to the Action. 3. For Ne-

geffity the Sher. fhall break the Def’s Houfe after fuch De-

nialas is aforef. for at the Com. Law a Man fhould not have

any Exzecut. for Debt, but only of the Def.’s Goods. Suppofe

then the Def. would keep all his Goods in his Houfe, and fo

the Def. himfelf by his own A& would prevent not only the

Pl of hisjuft and true Debt, but there would alfo be a great

Imputat. to the Law, thatthere ?ould be fo great a Defelt

in it, that in fuch Cafe the Pl by fuch Shift without any De-

fault in him fhould be barred of his Execut. And the Book

() Yelv.29. in 18 F. 2. (a) Execut. 252. was cited to prove it, where it
Antea 91.b 5 fuid, that it is not lawful for any one to difturb the K.s
Cr. El. so9. Officer,who comes to Execute the K.'s Procefs ; for if a Man
Q.Bend.121. might fland out in fuch Manner, 2 Man would never have
Execution, but there it appears (as has been faid) that there

ought to be Requeft made before the Sheriff breaks the

Houfe. 4. It was faid, that the Sheriff was an Officer of

reat Authority, in whom the Law repofed great Truft and
Confidence,and were to be of Sufficiency to anfwer all Wrongs

which fhould be done ; and they had cuflodiam Comitar’,

and therefore it fhould not be prefumed that they would a-

bufe the Hoyfe of any one by Colour of doing their Office

in Eaecution of the K.'s Writs againft the Duty of their

The Refotaci Office, and their Qath alfos But it was refolved, That it is
of the Counn " not lawful for the Sheriff (on Requeft made and Denial) at
(4) 1 Jones 429.the Suit of a (J) common Petfon, to break the Defendant’s
43’0‘. ; l}iéowné- Houfe, 2. to execute any Procefs at the Suit of any Subjeét ;
{: "'-'Ta‘l::‘ ;}éf ' for thence would follow great Inconven. that Men as well in
O. Benl. 121. the Night (¢) as in the Liay fhould have their Houfes (which
llnf’b 177. .are their Caftles) broke, by Colour whereof great Damage
3. ';’1.52;'Dy°’.an’d Mifchief might enfue ; for by Colour thereof, on any
Moor 668.  feigned Suit, the Houfe of any Man at any Time might be
f;é (C:::]E 537, broke when the Defendant might be arrefted elfewhere,
ey Yélv_'ig.’a,nd fo Men would not be in Safety or Quiet in their own
Hob. 62,263, Houfes? And altho’ the Sheriff be an Officer of great Au-
?]—?'4(-: g_%;?""“‘ th(_)rit’y and. Truft, yet it appears by Experience, that the
March 3. 4. Sxing’s Writs are ferved by Bailiffs, Perfons of little or no
18 B. 4.4.2. valug: An_d it is not to be prefumed, that ali the Subflance
g:f}r’icecr“;éw 2 Man has in his prfe’, nor that a Man would lofe his Li-
- p bf:rty, which is fo mfg‘ﬂ‘imable, if he has fufficieat to farisfy
Z;) 9 Co 66.2. his Debt. And all the faid Books,which prove, that when the
ﬁ;{:hﬁiggf Procefs concerns the King, that the Sheriff may break the
Male's PI. Cor 1ioufe, imply that at the Suit of the Party, the Houfe may
45. Owen 63. not be broken ; otherwife the Addition (at the Suit of the
%})tég 52'4;9- 2. King) would be. frivolous. And with this Refolution a-
Fitz. Bar, 110, 81€CS the Baok in (4) 13 E. 4. 9. and the exprefs Diffe-
rence there taken between the Cafe of Felony, which (as

4 lalk. 175, !
has been {aid) concerns the Commonwealth, and the Suit
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of any Subje&, which is for the particular Interet of

the Party, as there it is faid in (a) xgE. 4 4.4. by Little. (#) Cr. Elix.
tor and all his Companions it is refolved, That the Sheriff [9329']5 Yelv. 29,
cannot break the Defendant’s Houfe by Force of a Fieri i, by Tret.
Jucias, but he is a Trefpaffor by the Breaking, and yet the pafs 350.
Execution which he then doth in the Houfe is good. And

it was faid, that the faid Book of (4) 18 E. 2. wasbut a fhort (5) 18 E. 2,
Note, and not any Cale judicially adjudg’d, and it doth not :‘(Zf‘f“fm 152
appear at whofe Suit the Cafe is intended, but it is an Ob- Moor 663.
fervation or Colletion (as it feems) of the Reporter. And Cr. EL soo.
if it be intended of a Quo (¢) minus, or other A&tion in Az“'i” . b.
which the King is Party, or is to have Benefit, the Book O.Benl. 121.
is good Law. ' (¢) Plowd,

5. It was refolved, That the Houfe of any one is not a :°381_‘loa_v.;, g
Caftle or Privilege but for himfelf, and fhall not extend to A
proteét any (#) Perfon who fiics to his Houfe, or the Goods (2) Cr.Carsyq.
of any other which are brought and conveyed into his Houfe,
to prevent a lawful Execution, and to efcape the ordinary
Procefs of Law ; for the Privilege of his Houfe extends on-
ly to him and his Family, and to his own proper Goods, or
to thofe which are lawfully and without Fraud and Covin
there ; and therefore in fuch Cafes after Denial on Requeft
made, the Sheriff may break the Houfe ; and that is pro-
ved by the Statute of Weft. 1. ¢. (e) 17. by which it is de- (¢) 2 Tnft. 192,
clared, That the Sheriff may break an Houfe or Caftle to '93, 19¢-
make Replevin, when the Goods of another which he has
diftrained are by him conveyed to his Houfe or Caftle, to
prevent the Owner to have a Replevin of his Goods 5 which
A& is but an Affirmance of the Common Law in fuch Points.

But it appears there, that before the Sheriff in fuch Cafe
_breaks the Houle, he ought to demand the Goods to be de-
fiver'd to him ; for the Words of the Statute are, After that
the Cattle fhall be folemnly demanded by the Sheriffs, ¢J¢.

6. It was refolved, admitting that the Sheriff after De-
nial made might have broke the Houfe, as the Plaintiffs
Counfel pretend he might, then it follows that he has not
done his (f) Duty, for it doth not appear, that he made (f) Stile ¢¢7.
any Requeft to open the Door of the Houfe, Alfo the De-
fendant, as thiz Cufe is, has done that which he might welil
do by the Law, f¢il. to fhut the Door of his own Houfe.

Laftly, the general Allegation, (g) Bremiffornm non ig-(g) Hard. .
#arus, was not fufficient in this Cafe, where the Notice of ; Mod. Rep.
the Premiffes is {o material; but in this Cafe it ought to 286
have been certainly, and diretly alledged ; for without No-
tice of the Procefs of Law, and of the Coming of the Sheriffs
Jury to execute it, the fhutting of the Door of his own
Houfe was lawful. And Judgment was given againft the
Plaintiff. See 6-Mod. 105, &c, ibid.
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