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IN THE
SUPREME COURT OF THE STATE OF
CALIFORNIA

LOCKAWAY STORAGE, et al.
Plaintiffs and Respondents,

VS.

COUNTY OF ALAMEDA, et al.
Defendants and Appellants.

PETITION FOR REVIEW

ISSUES PRESENTED

1. Landgate, Inc. v. California Coastal Commiss{a998) 17
Cal.4th 1006, holds that “a legally erroneous decision of a government
agency during the development approval process resulting in delay” does
not constitute “a temporary taking of property” unless the agency’s
“position was so unreasonable from a legal standpoint as to lead to the
conclusion that it was taken for no purpose other than to delay the
development project before it.Id{ at 1018, 1024-1025.) Did the Court of
Appeal err when it concluded in this case tteridgatedoes not remain
good law aftet.ingle v. Chevron U.S.A. In€2005) 544 U.S. 5287



2. May a county be found liable for a temporary regulatory
taking for delay resulting from the erroneous denial of a development
permit, where the trial court expressly found that the agency’sl|dessa
not arbitrary or capricious, and where the only basis for liability that
planning staff changed its interpretation of a recently-adopted complex

initiative measure upon legal advice of county counsel?

REASONS FOR REVIEW

The Court of Appeal’s opinion in this case (“Opinion,” published at

216 Cal.App.4th 161) incorrectly answers a critical question impodant t
every county, city, State agency and developer in the State: aDuoetake
during the permitting process that temporarily delays the develomhent
property constitute a “taking” requiring compensation? This Court
concluded inLandgatethat “a regulatory mistake resulting in delay does
not, by itself, amount to a taking of property,” and then held that ayteo-
delay in a developer’s ability to proceed with a project, during wihieh
developer successfully challenged the defendant State agency’soesone
assertion of regulatory authority over the project, did not rendegéren
liable for a temporary regulatory taking, because the developeotid
establish that the delay “was due to anything other than a bona fide
dispute.” (17 Cal.4th at 1018-1019, 1031.)

The Opinion mistakenly concludes that this Court’s 1998 decision in
Landgateis no longer good law in light of the United States Supreme
Court’s 2005 decision ihingle, supra544 U.S. 528. Based on this
mistaken conclusion, the Opinion erroneously affirms the trial court’s
decision that defendant Alameda County was liable for $989,641 in

damages to plaintiffs for a 30-month delay in developing their R\&agtor



facility “Project” based on the County’s good faith belief that alpew
enacted initiative (“Measure D”) precluded renewal of their edpuse
permit—a belief the trial court determined was wrong. Spadificrelying
onLingle, the Opinion states this Court applied the incorrect test in
Landgatefor determining whether a regulatory taking occurs. (OP:27-28.)
The Opinion also asserts — incorrectly — that “siniogle was decided,
several courts have questioned whethelLt@lgaterule remains viable.”
(Id., at 28.) In fact, onlpneother published decision questions (but
expressly declines to decide) whethandgateis still good law. $haw v.
County of Santa Cru2008) 170 Cal.App.4th 229, 263-264.) And, in fact,
in Landgate this Court properly applied the test reaffirmedL.imgle.

Lingle actually reduced the scope of public agency action that can be
found to constitute a “regulatory taking” of property.Lingle, the U.S.
Supreme Court confronted its prior precedent that suggested tweiffer

SN 1%

“independent” “stand-alone” tests for determining whether a regulator
taking could be found. Under the first test, courts apply the fastbdrferth
in Penn Central Transp. Co. v. City of New Y(@R78) 438 U.S. 104,
which require consideration of “the economic impact of the regulation on
the claimant and, particularly, the extent to which the regulatisn ha
interfered with distinct investment-backed expectations,” akagseabf “the
character of the governmental actionlingle, suprg 544 U.S. at 538-
539.) Under the second test, set fortiAgins v. City of Tiburoi(1980)

447 U.S. 255, a taking couddsobe found based upon the application of a
regulation to particular property if the regulation “does not subsligntia
advance legitimate state interestsld. @t 540.) Lingle held that this so-

[11]

called “substantially advances’ formula announcedgmsis not a valid

method of identifying regulatory takings for which the Fifth Amendment



requires just compensation.td( at 545.) Lingle thus held that thBenn
Centralfactors provide the exclusive standard for determining whether a
regulatory taking occurs (with exceptions not here relevant).

The Opinion asserts — with no supporting analysis —Lihatigate
did not apply thé®>enn Centratest and instead only appliégjins
(OP:27-28.) Howevet,andgatedid apply thePenn Centratest as well as
the Aginstest. In holding that agency legal error resulting in development
delay does not constitute a temporary regulatory takiaggdgateclearly
held that there could be no such taking uredgrer Penn Centrabr Agins
Indeed, the dissent icandgatecriticized the majority for “fall[ing] back on
Penn Central’'ssquishy ‘multi-factor’ test, a standard so amorphous it is
capable of producing virtually any result.ld( at pp. 1036-1037.)

Furthermore, the Opinion ignores — and contradicts — the holding in
Loewenstein v. City of Lafaye{f2002) 103 Cal.App.4th 718, 736-737, that
Landgateis consistent witiPenn Central Loewensteimvolved a
challenge to a city’s legally erroneous denial of an applicatioa fot-line
adjustment, which resulted in a two-year delay in development wiaile t
developer successfully challenged the denial. The developer caget
expressly argued that, even if there was no taking Uratetgate there
still was a taking under application of tRenn Centrafactors. In rejecting
this argumentl.oewensteirexpressly held that “theenn Centrafactors
are resolved by the analysisliandgate” and supported this holding with a
detailed analysis of why a developer cannot have a “reasonable
expectation” undePenn Centrathat there will not be “4andgatedelay.”
(Id., at pp. 736-737.) While the County extensively relied@ewenstein
in its briefing below, the Opinion summarily rejeclemewensteirsolely on

the ground that it was decided beftrrgle, without considering



Loewensteiis relevant analysis. (OP:28.)

The Opinion also holds that, “even assuniiagdgateremains good
law,” the County should still be found liable for a temporary taking.
(OP:29-30.) Yet nowhere in the actual analysis of this question —
encompassing less than a page and a half — does the Opinion directly
address the question mandated_bpdgate- was the County’s legal error
“so unreasonable from a legal standpoint as to lead to the concludidn tha
was taken for no purpose other than to delay the development project before
it"? Rather, after briefly summarizing the County’s arguma,Opinion
simply asserts: “The most obvious problem with this argument is the
County’s position that its 2002 interpretation of Measure D was jegall
correct. It was not.” (OP:29.) However, untdandgate the fact that the
County’s interpretation was not “legally correct” is far frompdisitive —
rather, the question is whether the interpretation was “so unreasotisil
it was a sham. On this point, the trial court (in rejectignpiffs’
substantive due process claim) expressly found that “the record does not
support a finding of arbitrary or capricious behavior.” (AA 111:45:734.)
And, while the Opinion asserts that the County’s interpretation oivea
D was “unreasonable and unjust” in one regard (OP:2), the Opinion never
considers one of the County’s primary arguments (raised in both the
administrative and trial court process, and briefed on appea)vésyt

Measure D prohibited Lockaway’s Project in another regard.

Specifically, the trial court criticized County staff for not
considering or discussing in the administrative review procesdjts
22(b)” of Measure D which the trial and appellate courts both intieghiees
a “grandfather clause” allowing development to proceed despite kctonf
with Measure D if it had received all the necessary discraty approvals
before Measure D was adopted. However, the use permit fordjeetPr
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Similar toLandgateandLoewensteinplaintiffs here (collectively
“Lockaway”) experienced a delay in developing their Project #fer
County interpreted the recently-adopted and extremely complicated
Measure D to prohibit such development. The trial court initially
determined that the County’s interpretation of Measure D wasan &nd
issued a writ of mandate allowing the project to be constructetater
finding the County liable for damages for a temporary taking, thlectvurt
primarily criticized County planning staff for changing its mindas
whether and how Measure D should apply. This change was due to legal
advice from the County’s in-house legal counsel — the County’s planning
staff and its legal counsel had simply reached differing intexfioet of
Measure D. Nevertheless, the trial court found that Countysstddange
in how it interpreted Measure D was not sufficiently explained ing¢herd
and further that it represented a “doctrinal shift” which took thge out of
the ‘normal-if-mistaken-regulatory activity’ paradigm and [turniedjto a
taking.” (OP:29.) However, in light of the trial court’s eaps findings
that there was no evidence that the County acted in bad faith or was
arbitrary and capricious in its actiohgndgatemandated denial of
Lockaway’s temporary taking claim. AslimndgateandLoewensteinthe
development delay in this case was the result of a bona fidedisgate.

ThePenn Centrafactors are intended to be applied “to identify

regulatory actions that are functionally equivalent to the cléskieg in

had an expiration date, and the County determined that, after thisheate,
County needed to approve a new or renewed permit—either of which would
be a new “discretionary” approval prohibited by Measure D. Neikteer t

trial court nor the appellate court considered this argument. TheyCount
raised this argument yet again in its Petition for Rehearihg;hwvas
summarily denied.



which government directly appropriates private property or ousts the owne

from his domain.” [(ingle, supra 544 U.S. at 539.) The lower courts here

mis-applied thd®>enn Centrafactors by finding a temporary regulatory

taking based solely upon perceived legal errors made by the County’s

planning staff and legal counsel. The facts of this case demtnstr

County action “functionally equivalent” to direct appropriation or ouster.
There is obviously confusion as to how to appiyndgatefollowing

Lingle, with the appellate courts having reached directly conflicting

conclusions on wheth&andgateproperly applied th€enn Central

factors. Review by this Court is thus necessary, both to secdioenoity

of decision and to settle this important question of law.

STATEMENT OF FACTS

1. The Lockaway Project

In August, 2000, Lockaway Storage (“Lockaway”) purchased an
undeveloped 8.45-acre parcel (“the Property”), which was last used as
construction and dumping site for the I-580 freeway, and which is in an
unincorporated area of Alameda County, surrounded by similarly
undeveloped property. (AA I:3[STIP]:26-27.The Property was then
within an area of the County zoned “agriculture,” but in 1989, the County
had approved a special overlay zoning for the Property authorizing the
“open storage of recreational vehicles and boats” (“RV storaged)
“Conditional Use,” subject to numerous specified conditions, including
obtaining a conditional use permit (“CUP”). (AA I:3[ExA]:43-45.)

“The Appellants’ Appendix is cited “AA #:#:4#,” with the numbers,
respectively, the volume; the tab (which designates trial eghibiolumes
VI and VII); and any page[s].



And, in September 1999, the County had approved the fourth CUP for RV
storage on the Property (“C-7479,” referred to in the Opinion as “the 1999
CUP”) subject to numerous specified conditions in addition to those in the
zoning ordinance. (AA I:3[ExD]:72-80.)Lockaway purchased the

Property with the sole intent of developing an RV storage faaility
accordance with C-7479, and, prior to close of escrow, Lockaway’s
representatives met with County Zoning Administrator Darryl Goay t
confirm they could so use the Property and to review the conditions in C-
7479. (1RT-L:23-24, 34)

Like the three previous CUPs, C-7479 explicitly provided it would
expire unless it was “implemented” in three years and thatsit‘'vadid” for
only three years, but, unlike the three previous CUPs, C-7479 also
expressly provided that it would expire on a specific date: Septetfiber
2002. (AA I:3[ExD]:73, 75.) When they purchased the Property, the
Lockaway partners were aware of this specific expiration da=1479 as
well as the condition that C-7479 had to be implemented in three years.
(1RT-L:24, 28-29, 58-59, 61.)

® The first two CUPs (issued in 1990 and 1994) had expired when
they were not implemented within three years pursuant to expliciidaeg
in the CUPs and the express language of Section 17-52.050 of the Alameda
County Zoning Ordinance. (AA I:3[Exs.A-C]:34, 36, 48, 50, 60-64.) The
third CUP, issued in 1997, was superseded by C-7479. (AA I:3[Ex.D]:72.)

* The Reporter’s Transcripts for the various hearings over the
lengthy course of this litigation and the bifurcated trial are not
consecutively paginated. Hence, the Transcript for the liapiise of the
bifurcated trial will be cited, as above, as “#RT-L:#,” mihe first number
the volume for the Transcript for this phase of the trial only.

8



2. Measure D

In November 2000, the voters of Alameda County adopted a ballot
measure (“Measure D”), a densely-worded 40-page, single-spaocadhg
control initiative that, among many other amendments to the County’s
General Plan, redesignates the area where the Propertytesdiéagermit
agricultural, recreational and compatible uses, but not RV stezage as a
conditional use. (AA I:3[EXE]:81-12&ee also]:3[STIP]:27.) Because
Measure D amended the County’s General Plan, under the explicitgg@ngua
of Section 19 of Measure D-as well as long-standing law—any County
“zoning regulation, or other ordinance, resolution or policy . . . is
ineffective” if it is “inconsistent” with Measure D,” and nmtonsistent”
CUP or other “discretionary administrative or quasi-administadstion
. .. may be granted, approved, or taken.” (Measure D, 819(b) & (c
[AA I:3[EXE]:107]; see alscCitizens of Goleta Valley v. Board of
Supervisors of County of Santa Barb&t®90) 52 Cal.3d 553, 570-571
[holding that “the propriety of virtually any local decision affectiagd use
and development depends upon consistency with the applicable general
plan”].) However, Measure D protects certain rights to agvploperty
inconsistently with its terms. In particular, under the heading
“Application,” Section 22 provides:

“(a) This ordinance does not affect existing parcels, develop-
ment structures, and uses that are legal at the time inleeca
effective. However, structures may not be enlarged or dltere
and uses expanded or changed inconsistent with this
ordinance, except as authorized by State law.

“(b) Except to the extent there is a legal right to development,
the restrictions and requirements imposed by this ordinance
shall apply to development or proposed development which
has not received all discretionary County and other approvals
and permits prior to the effective date of the ordinandd.” (

9



at 108.)

Likewise, Section 3 protects judicially recognized “legal s§td develop
property inconsistently with Measure D’s terms (such as wherdogeve
have acquired vested rights), “to the extent, but only to the exttant,

courts determine that if they were applied they would deprive any pefrson
constitutional or statutory rights or privileges . . . 1d. @t 89.)

3. The expiration of C-7479

Both before and after Measure D was adopted, Lockaway proceeded
with implementation of the Project, although not as quickly as County
planning staff had originally envisioned. For example, in October, 2000,
County planning staff reported to the Castro Valley Municipal Advisory
Council (“CVMAC,” which advises County staff and the County Board of
Supervisors (“the Board”) on issues relating to the area of dhet¢ where
the Property is located) that “C-7479 will likely be implementedheyrtew
property owner next spring 2001.” (AA VI:Ex6:1105.) However,
Lockaway did not hire a Project manager until “April, May, mayoeeJof
the year 2001” (1RT-L:35) and when he was hired, the manager (David
Michael) was told Lockaway’s “objectives” were to “begin gradof the
project in the summer of 2002 and . . . to be open for operation by the
summer of 2003.”I¢l. at 36.)

The full “Lockaway team” for the Project was finally hired aird “
place in September of 2001.” (AA VI:Ex26:1181; 2RT-L:87-88.) That
month, a Project manager for Lockaway’s newly-hired engineerimg fi
(Gonzales) met with Gray and reported to Lockaway that the “denera
status” for the Project is good,” but warned that C-7479 is onlyd‘Val
about one more year.” (AA VII:.ExM:1466.) Indeed, Gonzales’ letéd s

“the C-7479 expiration date,” was “[b]y far the most important issue”

10



discussed with Gray, who “strongly cautioned that should the permit gxpire
it is very unlikely [Lockaway] would be given an extension” because of
Measure D and who “made it clear” that, to avoid the applicatidhi®f
measure, “not only should permits for building and grading be in hand but
that substantial construction be underway by September 22, 2002,” that is,
the expiration date of C-7479b{d.) (The trial court’s factual findings
acknowledge this September 2001 warning by planning staff (AA
[1:45:714-715) but the Opinion disregards it.)

Despite Gray’s warning, Lockaway’s two main Project managjers
not start putting substantial time into the Project until “lateudry/early
February ‘02,” and, not until “some point in July or August” were both
“working almost exclusively full-time.” (1RT-L:89-90.) Lockaway
submitted a “preliminary” application for a grading permit andaaligig
plan in February, 2002, which the County treated as a final but
“incomplete” application. (AA I: 3[STIP]26, VI:Ex8, VI:Ex26:1182; 2RT-
L:4-5.) Lockaway than “proceeded to make the application complete”
(2RT-L:5-6), but, at the same time, it was making variousgés to the
Development Plan that were being discussed with and reviewed py Gra
(AA VIEX9; [letter]; see also2RT-L:1-3, 23) Ultimately, the grading
permit was not issued until September 19, 2002, 3 days before C-7479’s
expiration date. (2RT-L:2-5, 8-9; AA I:3[STIP]:27; I:Ex26:1182 &
VI:Ex11.)

Lockaway did not apply for a building permit before C-7479
expired, but in, July 2002, it submitted drawings for “building plan check.”
(BRT-L:346, 355; AA I:3[STIP]:27.) Also in July, Lockaway’s two mai
Project managers consulted with Gray via telephone about varioes,iss

including the progress on the grading permit, and were allegedlipytold

11



Gray that “we had made substantial progress for the implementdtoum
Use Permit,” and “should we not receive a grading or building pémymi
our September 22, 2002 deadline, [Gray] would be willing to issueea lett
saying we were in compliance with the Use Permit.” (AA WXEE:1115 &
VII:Ex54; 2RT-L:10-12.y

The two Project managers met with Gray on August 30, 2002 and
were told that C-7479 “was expiring on September 22, 2002 regardless of
implementation.” (2RT-L:12-13, 15-16.) That day, Lockaway submitted a
“formal request” for an “extension” of C-7479, making this request under
protest since Lockaway believed C-7479 was implemented. (AA VI:Ex10;
2RT-L:11, 14.) After Lockaway was told an application for a newCU
was required rather than an extension, Lockaway submitted a fqupial a
cation for a new CUP on September 3, 2002, also under protest, and this
application (for “C-8080") went to the CVMAC for review on September
23, 2002, one day after C-7479 expired. (AA I:3[STIP]:28, I:3[ExF]
[minutes of CVMAC meeting]; 2RT-L:14.)
4. The administrative review of Lockaway’s application for C-8080

In the staff report for the CVMAC review of C-8080 and at the
CVMAC hearing, planning staff took the position, consistent witpritsr
position, that C-7479 was no longer effective because it had “not been

implemented” within three years of its issuance and furthexpited on

® As stated in the Opinion, Gray “denied making these assurartces” a
trial, but the Opinion apparently accepts, not only that they were made
also that C-7479 was actually implemented. (OP:4.) As noted in the
Petition for Rehearing, no mention is made in the Opinion of Gray’s
warning in September 2001, that, in order to avoid the application of
Measure D after the expiration of C-7479, both a building and grading
permit had to “be in hand” and “substantial construction” had to be
“‘underway.”

12



September 22, 2002 regardless of any implementation. (AA VI:Ex12:1119.)
Thus, Lockaway was required to submit and had submitted an application
for a new CUP, and Measure D applied to this application. but Me&sur
prohibited the approval of this applicatiorid.(at 1119-1120.)

Additionally, for the first time, planning staff took the positibatt
C-7479 “became ineffective” when “Measure D became effective”
December 2000 because the special overlay zoning allowing the Prigperty
be used for RV Storage with a CUP was inconsistent with ther&dpian
designation of the Property effected by Measure D and, in Dec@bbey
Lockaway had not acquired any “vested right to develop the property”
under C-7479. (AA VI:Ex12:1120 & I:3[ExF]:131.) Senior County
Counsel Chambliss similarly explained this position at the heaidg. (
I:3[ExF]:131.)

Lockaway'’s representatives at the hearing disagreed witléafis s
position that C-7479 has expired and they needed to apply for a new CUP,
explaining that, in their view, Lockaway had implemented C-7479, having
spent “a lot of money” on planning for the Project, “clearing tre¢ sihd
“storm drainage, easements and other permits.” (AA |:3[EX32}134.)
Lockaway’s Project manager also complained about staff's newqposit
that C-7479 became ineffective when Measure D became effective
December 2000, explaining Lockaway'’s representatives had been meeting
and closely worked with County planning staff, particularly Gray, “in
regards to the terminology, expiration, and implementation” of C-74&9 aft
December 2000, but had never been told C-7479 became ineffective until
they were told in August 2002 that Lockaway needed to apply for a new
CUP after the expiration of C-7479 on September 22, 2002 and that

Lockaway'’s “interpretation” of the implementation that would avoid

13



expiration of C-7479 “was wrong.1d. at 132.)

In response to questions, Gray acknowledged that planning staff had
recently changed its position on the effect of Measure D on thecPanié
C-7479, but explained the County Counsel’s office was first consulted
about the Project in August, 2002 and Chambliss disagreed with—and
corrected—planning staff's opinion that Measure D did not apply to the
Project until C-7479 expired. (AA I:3EXF[STIP]:133.)

CVMAC voted 5/1 to “recommend approval” of C-8080, and, at an
October 2002 meeting, a County zoning board considered this
recommendation and a revised staff report, which repeated and expanded
upon the view of County staff and County Counsel that C-7479 had expired
in September 2002 and also was rendered ineffective by Measure D in
December 2002. (AA I:3[STIP]:28 & VI:Ex14 [staff report].) Thening
board denied the application, and Lockaway appealed to the Board of
Supervisors (that is, the “Board”). (AA I:3[STIP]:28.)

At the Board’s hearing on Lockaway’s appeal, staff reiterdiaq t
“[a]ccording to County Counsel, when Measure D became effective in
December of 2000,” C-7479 “became ineffective.” (AA VI:Ex26:1174.)
Chambliss explained this position, stating the conditional use of the
Property for RV Storage “was authorized by the zoning,” which “became
ineffective” in December 2000, and, thus, C-7479 “had become a nullity.”
(AA VI:Ex26:1194.) Moreover, Chambliss explained that, “even assuming
that were not the case,” C-7479 expired on September 22, 2002, and “so the
matter before the Board today is an application for the Board toassue
discretionary permit” whether it is characterized as the rahefathe old
permit or the grant of a new one (“it doesn’t matter really how you

characterize it”).1pid.) And, he explained:

14



“Measure D prohibits the Board from issuing discretionary
permits that are inconsistent with itTo issue this permit
would be to issue a permit to authorize a use that’s illegal
under the terms of Measure D. So the Board cannot legally
iIssue such a permit.Ti(id.)

Apparently agreeing with Chambliss, in March 2003, the Board
voted unanimously to deny Lockaway’s appeal on the ground that “Measure
D was applicable” to Lockaway’s application for C-8080. (AA [:3[B]29
& VI:26:1199-1202.)

Less than a month later, Lockaway filed a compleambined with
a petition for writ of mandate (“Complaint”) against the County,Bbard
and six individual County staff members or consultants, seeking a wri
ordering the County to allow Lockaway to continue with the Project, as

well as damages under several theories. (AA I:1.)

PROCEDURAL HISTORY

1. The writ of mandate

Agreeing that the “facts are not in dispute” on the Complaint’s
seventh cause of action for a writ of mandate, the parties‘fdent
motions for summary adjudication” on the writ (and only the writ) “based
on stipulated facts.” (AA 1:3:25.) Relying solely on the “so-ahlle
grandfather clause” in Section 22 of Measure D, and reasoning-thetC
remained valid notwithstanding the adoption of Measure D because
“Lockawayhadreceived all discretionary permits prior to the effective dat
of Measure D,” in November 2004, the trial court issued a decisantigg
Lockaway’s motion and denying the County’s motion. (AA |:7:184, 186;
italics in original) The decision did not address the separate question of

whether C-7479 had expired because Lockaway had failed to “implement”
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it within three years after of its issuance or because itekpagardless of
its implementation on its specific expiration date of Septembe&2(X12.

In February 2005, the court denied the County’s motion for
reconsideration and ordered the issuance of a writ of mandate cogpelli
the County “to recognize C-7479 as a valid conditional use permit waich i
vested in Petitioners and to allow construction to proceed on Pet#ioner
property pursuant to said conditional use permit.” (AA I:11, 13.)

Following renewal of C-7479, Lockaway applied for and received
grading and building permits (AA VII:Ex48) and completed construction of
the Project.

2. The trial

Lockaway'’s various damage claims remained. In August, 2008,
following substantial pretrial proceedings, the parties enteredipartial
Settlement Agreement which narrowed the issues. (AA VIEEXL.
Following this settlement, the only damage claims that remé&anedal
were for damages due to delays in developing the Project frormBegte
22, 2002 (when C-7479 expired) to April 15, 2005 (soon after the writ was
served), based on inverse condemnation and substantive due process
theories.

The court bifurcated the trial into separate liability and damage
phases, and the liability phase was tried in March 2009. (AA 111:545,
V:64:1041.) Following extensive post-trial briefing, the court issued
decision, finding the County liable for damages for a “temporamdggaki
but rejecting Lockaway’s substantive due process claim. (A45IT08-

735.)
In finding the County liable for a temporary regulatory taking, the

trial court applied the three factors identified®ann Centrglsuprg 438
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U.S. 104, finding: (1) that the County’s actions “materially intedewith
Plaintiff's distinct, investment-backed expectations” of developimder C-
7479; (2) that “Measure D, as applied, had a substantial, negabwemic
impact on Plaintiff's use of the Property”; and (3) that the “Cttareof the
Government Action” factor supported a finding of a taking based sotely
the fact that County staff changed its position on how Measure Etedfe
the Project and that staff did not adequately advise the Board almbonSe
22. (AA I1:45:726-732.)

As to the last factor, the court stressed that County stafhalilg
informed Lockaway in 2000 and 2001 that Measure D did not affect the
validity of C-7479, but then — in September 2002, took the different
position that Measure D invalidated C-7479 at the time it tookteffe
December 2000.1q. at 728-732.) The court characterized this change in
staff's position as “unique — and frankly, mystifying” and a “showstopping
U-turn” (Id. at 728), and further criticized County staff for failing “to
analyze, account for, or even mention, the safe harbor languagetionSe
22 of [Measure D],” concluding that “[t]his unexplained — and inexplicable
— doctrinal shift put Plaintiffs into a box from which they could not
extricate themselves. More to the point, it takes the matsef the
‘normal-if-mistaken-regulatory-activity’ paradigm and turnsiibia
taking.” (d. at 729.) However, the trial court stressed it did not find the
County was “ill-motivated” in its actions, finding that “[t|heced is
devoid of evidence that Defendant harbored animus of any kind towards
Plaintiffs, that Defendant was under the sway of groups or ertdjpiessed
to Plaintiff's interests, or even that Defendant somehow lacicdl
fiber.” (Id. at 730.)

While finding the County liable for a “taking,” the trial coursal
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expressly found that the County didt violate Plaintiff's substantive due
process rights, and specifically that “the record does not suppodiagf
of arbitrary or capricious behavior.'ld( at 732-734.)

Following the damages phase of the trial in September 2010, the tria
court issued a decision finding that the County was liable to Lockbway
$504,175 in lost profits and $324,954 in increased construction costs due to
the approximately 30 months’ delay caused by the County’s application of
Measure D to Lockaway’s application for a new or renewed CUPppéis
judgment interest, for total damagestdB89,640.96(AA 1V:52:882-896.)

Final judgment was entered in November 2010 (AA IV:54), and the
County timely appealed (AA IV:56).

3. The County’s appeal

The County’s appeal from the judgment was based on two primary
theories. First, the County argued it correctly interpreted Med3 as
prohibiting development of the Project—either because C-7479 became
ineffective in December 2000 or because C-7479 expired in September
2002; thus, the trial court erred in granting the writ of mandateratier,
than suffering from any temporary taking of its property, “Lockaway
experienced a windfall insofar as it was allowed to proceed with
development that Measure D prohibited.” (AOB:3, 33-51; ARB:1635.)

® The County also timely appealed from the post-judgment order
awarding $728,015.50 in attorneys fees to Lockaway under Code of Civil
Procedure section 1036, but does not address the fee award in this
Petition—except to note that, if the judgment finding the County lialsla f
temporary taking is reversed, the fee award should likewisevieesed.

" References to “AOB” and “ARB” are, respectively, to the dppe
County’s Opening and Reply Brief while references to “PR” arbeo t
County’s Petition for Rehearing.
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Second, the County argued that, even assuarggendoit incorrectly
interpreted Measure D, the trial court erred in awarding dasfaga
temporary regulatory taking under tRenn Centraktandards without
considering thé.andgateandLoewensteiroldings and the County’s
reasonable, good faith basis for its interpretation of Measu{a@B:3-4,
51-61; ARB:35-44.)

In support of both these theories, the County proffered various

arguments as to why Section 22(b) of Measure D should not be interpreted
as a grandfather clause (or at least why it was objectigaonable for the
County to not so interpret it) and why Lockaway did not have vested rights
to develop the Project despite its prohibition by Measure D. (AOB:34-48;
ARB:17-31.) But the County also argued that, even if Section 22(b) was
interpreted as a grandfather clause, it did not apply to the PafjectC-
7479 expired because Lockaway needed a new discretionary approval
(whether to extend C-7479 or to issue C-8080), and, even under
Lockaway’s and the courts interpretation of Section 22(b), it only apiaie
projects that have all the necessary discretionary approval&:48c51;
ARB:31-35.)

Rejecting—or ignoring—the County’s arguments, the Court of Appeal

affirmed the judgment for damagesThe Opinion asserts (incorrectly) that

8 The Opinion concludes the County’s “appeal of the writ is moot”
given that the Project was completed and Lockaway’s RV stéaadiy
was operating, but nonetheless reviews “the trial court’s fingmnigsuing
the writ] that Measure D use restrictions did not apply to the dwal
project” (stating the Court was “perplexed as to why the County has so
aggressively sought reversal of the writ”) (OP:12.) Of couas the
County had explained, “the award of nearly $1 million in damages for a
temporary taking is predicated on” the order issuing the writ an@dbeaty
asked the Court of Appeal to reverse this order to ensure revVide
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the County’s various legal arguments on the interpretation of S&&ion

were all “new legal theories” raised for the first timeappeal, but also
addresses and rejects them on the merits, concluding Section 22 gave
Lockaway a grandfathered right to develop the Project based on C-7479.
(OP:12-18see alsoARB:20-25 [explaining most of these arguments were
consistent with the position taken by the County’s trial counsel].) The
Opinion does not even mention the County’s argument that, even if Section
22 grandfathered Lockaway'’s right to develop under C-7479, Lockaway
needed a new discretionary approval after C-7479 expired, which Measure
D barred the County from granting.

The Opinion also rejects the County’s takings argument,
mischaracterizing the County’s argument thatdgateestablishesiow the
Penn Centrafactors apply in this type of case as an argument that whether
there was a taking should be “decided by application of the rule” in
Landgate‘rather than” thé?enn Centrafactors.(OP:20see alsoOP:28
[incorrectly asserting the County was arguiragndgate‘establishes an
independent test”].) The Opinion then upheld the trial court’s applicati
of thePenn Centrafactors, finding that “the County’s regulatory about
face was manifestly unreasonable” and emphasizing the allegee fah
County staff “to analyze, account for, or even mention, the safe harbor
language in Section 22.” (OP:21.) The Opinion acknowledges the
County’s arguments on the interpretation of Section 22 in its appellate
briefs “arguably in hindsight could support the County’s decision to block
the Lockaway project,” but found that “each of these interpretat®ons i

based on a strained reading of Measure D” and that “there is naoiltimey

finding on which they were based. (ARB:6-16, quoted language at 7-8.)
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record to suggest anyone at the County thought of these reasons.” (OP:25-
26.) Again, the Opinion never mentions that C-7479 expired in September
2002, and that planning staff and County Counsel consistently maintained
Section 22 was inapplicable because a new discretionary approval was
needed for a new or renewed CUP.

Finally, and most important, the Opinion rejects the applicability of
Landgate asserting (incorrectly) thatandgate‘relied on a different test”
than thePenn Centrafactors which was “evolved from language”Agins
v. City of Tiburon, supra447 U.S. 255, and suggesting that, sibicgle
rejected the\ginstest, it is questionable “that th@ndgaterule remains
viable.” (OP:28.) The Opinion goes on to hold that, “even assuming
Landgateremains good law,” it does not apply here. After briefly
summarizing “the County’s version of events,” including that the County
“reasonably relied on the advice of legal counsel when it adopted armew
allegedly correct interpretation of Measure D which precluded voaka
from completing its project,” the Opinion explains that this new
interpretation of Measure D was not “legally correct” and thatevidence
cited by the County neither establishes “the basis for the County’s about
face” nor supports a “conclusion that the County made an honest and
reasonable mistake that led to normal delay.” (OP:29-30.) Tapotiteary,
the Opinion states the evidence “supports the trial court’s fintaighe
timing and nature of the County’s change of position takes this casdeout
of theLandgaterule” and that the County’s “dogmatic interpretation of
Measure D adopted in August 2002 deprived Lockaway of a meaningful
opportunity to protect its property rights.” (OP:30.) Again the Opinion
ignores that there was no change of position by staff that Measure D

applied in September 2002, after the expiration of C-7479—and that
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Lockaway was told of this position in September 2001, when Lockaway
had a meaningful opportunity to protect its property rights, but did not do
so.

The County filed a timely Petition for Rehearing, pointing out the
Opinion’s failure to recognize a “key” argument “the County consistent
raised in the proceedings below and extensively briefed in this Court,”
specifically, its argument that C-7479 “expired on September 22, 2002
(regardless of whether it was ‘implemented’ prior to that datel)thus the
project required a new ‘discretionary’ approval by the County prohibited by
Measure D, even under the ‘grandfather’ provisions in Section 22(b) of
Measure D.” (PR:1.) This argument, moreover, establisheSdhaty
“had a plausible, good faith legal basis for finding that Measupariied
Lockaway from proceeding with the Project” and should have precluded the
trial court’s conclusion “that the County was liable for a reguataking.”
(PR:2-3.) The Court of Appeal summarily denied the Petition for
Rehearing without modifying the Opinion.

ARGUMENT

A. Landgate’sholding that development delay resulting from a bona
fide legal dispute does not constitute a temporary requlaty
taking is consistent withPenn Centraland remains good law
following Lingle.

As demonstrated below, contrary to the Court of Appeal’s
conclusion herd,andgateproperly applied th®enn Centrafactors when
it held that development delay resulting from a bona fide legal éisfmds
not constitute a temporary regulatory taking. Indeetpegwensteinthe
same district of the Court of Appeal concluded after a detaildgsaéhat

“the Penn Centrafactors are resolved by the analysi¢amndgate”
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(Loewensteinsupra 103 Cal.App.4th at 736-737.) Thus, also contrary to
the Court of Appeal’s conclusion here, the fact thagle later held that
the Penn Centrafactors provide the exclusive test (outside of narrow
exceptions) for assessing whether a regulatory taking occurs iayno w
undermined.andgate’sholding. Review of the Opinion is required to
remove any doubt or confusion as to the continuing viabilityapidgate-
and to resolve the direct conflict between this casd_ardenstein.

As Lingle explains, the federal Constitution prohibits the taking of
private property “for public use, without just compensatioringle,
suprg 544 U.S. at 536.) The California Constitution similarly provides.
(Shaw v. County of Santa Crsziprg 170 Cal.App.4th at 260 [also stating
the takings clause in the California Constitution is “construed cemdjsy
with the federal clause”].) “The paradigmatic taking reaqgjjust
compensation is a direct government appropriation or physical invasion of
private property.” I(ingle, suprg 544 U.S. at 537.) The courts have
recognized, however, “that government regulation of private propeyy
in some instances, be so onerous that its effect it tantamoudirect
appropriation or ouster,” thus constituting a “regulatory taking” ragir
compensation. I§id.) There are “two categories of regulatory action that
generally will be deemeper setakings, specifically, a regulatory action
which “requires an owner to suffer a permanent physical invasion of
property—however minor,” and a regulation that completely deprives an
owner of ‘all economically beneficial’ use’ of property.’ld( at 538.)

“Outside these two relatively narrow categories (and the dpecia
context of land-use exactions . . .), regulatory takings challearges
governed by the standards set forthRerin Centraglsupra 438 U.S.

104].” (Ibid.) Penn Centratequires an ad hoc factual inquiry that “weighs
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several factors for evaluating a regulatory taking clai®&nn Central

suprg 438 U.S. at 124;ingle, supra 544 U.S. at 538.) “Primary among
these factors are ‘[tjhe economic impact of the regulation ooléim@ant

and, particularly, the extent to which the regulation has interfeitbd

distinct investment-backed expectations,” as well as “the achar of the
governmental action’—for instance whether it amounts to a physical
invasion or instead merely affects property interests though ‘somie publ
program adjusting the benefits and burdens of economic life to promote the
common good.” (ingle, supra 544 U.S. at pp. 538-539; quotiRgnn

Central supra 438 U.S. at 124.) These factors are intended “to identify
regulatory actions that are functionally equivalent to the cléskieg in

which government directly appropriates private property or ousts the owne
from his domain.” Id., at 539.)

However, inAgins, suprad97 U.S. 255, and other cases, the U.S.
Supreme Court identified another separate test for ascertainegglatory
taking. SpecificallyAginsholds the “application of a general zoning law to
particular property effects a taking if the ordinance does not suiadita
advance legitimate state interests or denies an owner economically
viable use of his land [citinBenn Centrdl” (Lingle, supra 544 U.S. at
540.) AsLingle explained, “[b]Jecause this statement is phrased in the
disjunctive, Agins‘substantially advances’ language has been read to
announce a stand-alone regulatory takings test that is wholly indepehdent
Penn Centrabr any other test.” Iljid.) Lingle thus held “that this formula
prescribes an inquiry in the nature of a due process, not at takisgsnd
thus it has no proper place in our takings jurisprudendéiti.)

However, wherLandgatewas decidediAginswas still considered

binding precedent, aridandgatethus included extensive discussion and
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application ofAgins “substantially advances” test. (See, el@ndgate

suprg 17 Cal.App.4th at pp. 1016, 1019-1020, 1021, 1022.) However,
Landgate’sanalysis shows that this Court was also applying and
considering théenn Centrafactors and, in fact, the entire decision
analyzed the extent of the economic impact of the delay on the developer
applicant, the extent of interference with the applicant’s legii
investment-backed expectations, and the character of the chalkesiged

For example, the ultimate holding is stated in the following terms

“In sum, Landgate has not demonstrated that the development
delay between February 1991 and February 1993 was due to
anything other than a bona fide dispute over the legality of
Landgate’s lot and the Commission’s jurisdictional authority
over the lot line adjustmenSuch delay is an incident of
property ownership and not a taking of property(ld. at

1031, emphasis added; see also 1030 [“a judicial
determination of the validity of certapreconditions to
developmenis a normal part of the development process, and
the fact that a developer must resort to such a determination
does not constitute a per se temporary taking.”].)

Landgate’sanalysis reflects its determination, consistent with the
Penn Centrafactors, that an applicant has no legitimate investment-backed
expectation that there will be no delays in the development process due
bona fide legal disputes, and that the “character of the goveriactgnt”
for these types of delays does not support a finding that a reguldéony ta
occurred.

Or, asLoewensteirtogently explained:

“[T]he Penn Centrafactors are resolved by the analysis in
Landgate Once a court determines that a governmental

entity engaged in decision-making whose purpose is not delay
for delay’s sake but legitimate oversight, the question of
whether a landowner has a reasonable investment-backed
expectation that is impacted in a manner requiring
compensation is, of necessity, answered in the negative. A
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landowner can have no reasonable expectation that there will
be no delays or bona fide differences of opinion in the
application process for development permits. Sometimes the
application process must detour to the court process to resolve
a genuine disagreement. Because such delay comes within the
Landgatecategory of normal delays in the development
approval process, there is no taking even if the value of the
subject property is diminished in some wayLog¢wenstein

suprg 103 Cal.App.4th at 736-737.)

Thus, “[tlhe temporary economic impact on a landowner caused by a
Landgatedelay is considered a normal incident of property ownership, and
as such, does not figure in the weighing process against the geveinna
Penn Centrabnalysis. In short, the analysis stops whandgate
forecloses its.” Ifl. at 737.)

The Opinion offers no analysis in support of its conclusion that
Landgateis no longer good law — it simply asserts thahdgate‘relied on
a different test evolved from language Ag[ng” and then cites to certain
pages of th&éandgatecase that mentions tiAginstest. (OP:27-28.) The
Opinion also asserts that, “sincmgle was decided, several courts have
guestioned whether theandgaterule remains viable,” and then cites to
Shawsuprg 170 Cal.App.4th at 264 (*and authority cited there”) as well
asLos Altos El Granada Investors v. City of Capit(806) 139
Cal.App.4th 629, 651. (OP:28-29.) However, the latter case simply
restated.ingle’s holding without making any referenceltandgate Shaw
on the other hand, does have dicta suggesting (but expressly declining to
decide) that. andgatemight no longer be good law, insofar as it “used the
Agins‘substantially advances’ standard in addressing whether an agency’s
erroneous land-use decision constituted a temporary taking entitling the

landowner to compensation or whether the agency’s action amounted
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instead to non-compensable normal delay in development.”

Obviously, the effect ofingle was to reduce, not expand, the scope
of government activity which can be challenged as a “regulathirygta—
activity which was not a regulatory taking undl@ndgatebeforeLingle
should continue to be found not to be a taking dfitegle. AsLoewenstein
expressly holdd,andgateproperly considered tifeenn Centrafactors.

The direct conflict betweehoewensteirand the Opinion (as well as the
dicta inShaw illustrates the important need for this Court to accept review
to secure uniformity of decision and to, once again, settle this tamgor

guestion of law.

B. The actions of the County and its staff did not “take” Lockaway’s
property, especially in light of the County’s good faith
determination that Lockaway’s use permit had expired, regiring
Lockaway to obtain a new discretionary approval which should
have been found subject to Measure D

After holding that_andgateis not good law and not applicable, the
Opinion briefly turns the question whether it would preclude a finding of a
regulatory taking “even assumihg@ndgateremains good law.” (OP:29-

30.) However, in doing so, the Opinion side-steps the central quésdion

°Puzzlingly,Shawecites to various federal cases in its dicta that
Lingle “undercuts or even eviscerates prior takings jurisprudence that ha
applied, as.andgatedid, a test emphasizing the legitimacy of the
governmental purpose when determining whether there has been a
compensable taking'Shaw supra 170 Cal.App.4th at 264-265), but none
of the cited federal cases contain any suggestiori_thgle actually
broadened potential takings claims. Rather, they instead focused on how
Lingle broadened the scope of substantive due process claims. (See, e.g.
Crown Point Development, Inc. v. City of Sun Va{t Cir. 2007) 506
F.3d 851, 855-856, ardorth Pacifica LLC v. City of Pacificédth Cir.
2008) 526 F.3d 478, 484-485.)
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Landgaterequires to be answered: Whether the County’s “position was so
unreasonable from a legal standpoint as to lead to the conclusioiviaat i
taken for no purpose other than to delay the development project béfore it.
(Landgate supra 17 Cal.4th at 1024-1025.) This central “test” can easily
be understood in the context of thenn Centrafactors — Lockaway may
well have a “distinct investment-backed expectation” that the @auoald

not take an position that was “so unreasonable from a legal standibaint”
the only conclusion was that the County was trying to delay the Prioject,

it had no legitimate expectation that there would not be a “bona fide”
disagreement as to the interpretation and application of Measudn&er
both LandgateandLoewenstein“‘the character of the [County’s] action”
here cannot be found to constitute a taking if it was based on a Hena fi
legal dispute, and not taken for arbitrary or capricious reasotise(@sal

court ultimately found they were not).

As explained in the County’s Petition for Rehearing, the Opinion
never even considers the legal reasonableness of County staffisrpesi
taken consistently throughout all of the proceedings below and argued in
both the County’s trial court papers (see AA IlI:38:603) and its appella
briefs (AOB:48-51; ARB:31-35) — that, following the expiration of the C-
7479, Lockaway would need a new “discretionary approval” which would
be barred by Measure D. Thus, in September 2001, a year before C-7479
expired, Gray warned Lockaway about the expiration date, and “strongly
cautioned that should the permit expire, it is very highly unlikely that
[Lockaway] would be given an extension” due to Measure D, and Gray
“made it clear that not only should permits for building and grading be i

hand, but that substantial construction be underway by September 22,
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2002.” (See AA I11:45:714-715 [trial court findings]; VII:ExM:1468.)
Consistent with this prior advice, during the County’s administrative
proceedings which followed the expiration of the C-7479, staff continued to
take the position that Lockaway required a new discretionary approval.
(See, e.qg., AAVIEEX14:1126 & Ex26:1194.) Thus, under the plain terms of
Section 22(b), it clearly was at least objectively reasonablin& County

to conclude that Measure D applied to the Project following C-7479’s
expiration. And, undelPenn CentrglLockaway thus had no legitimate
“‘investment-backed” expectation that the County would not continue to
take the position announced by its staff in September 2001.

Thus, it should be irrelevant (at least for the purpose of a tegula
takings analysis) that, in September 2002, based upon advice by legal
counsel, County sta#flsotook the additional “new” position that Measure
D should have been interpreted to prevent the Project from procedding a
along. While ignoring the interpretation of Measure D consistégitisn
by the County below, the Opinion does address other, alternative
interpretations of Section 22 posited in the County’s appellate boiefed
purpose of illustrating Measure D’s complexity and to support the County’s
ultimate interpretation. (OP:13-18.) The Opinion acknowledgegshbwt
“arguably in hindsight could support the County’s decision to block the

Lockaway project,” but finds that “each of these interpretatiobased on

1°As discussed at length in the County’s Opening Brief (see AOB:42-
47), this advice by staff was consistent with well-establislsdlaw that a
developer does not obtain a vested right to proceed under prior law until
after it has “(1) obtained a building permit for an identifiabtactture, and
(2) has performed substantial work in reliance thereoHafen v. County
of Orange(2005) 128 Cal.App.4th 133, 143, summarizing the holding of
Avco Community Developers, Inc. v. South Coast Regional CAait)
17 Cal.3d 785, 793.)
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a strained reading of Measure D.” (OP:25-26.) Again, thadtishe
standard inquiry required undeockaway Given its length and
complexity, it was not unreasonable for County staff to have some
confusion as to how Measure D should be interprétékchus, under proper
application of thd”enn Centrafactors, Lockaway had no reasonable
investment-backed expectation that there would not be any confusion over
how to apply Measure D, and the character of the County’s actions cannot
be found to constitute a regulatory taking.
CONCLUSION
The County respectfully requests that the Court grant this petition

for review.
JARVIS, FAY, DOPORTO & GIBSON, LLP

Dated: June 18, 2013 By:
Rick W. Jarvis
Attorneys for Defendants and Appellants
COUNTY OF ALAMEDA, et al.

Hndeed, the amount of litigation generated by Measure D is further
evidence of its complexity. The Opinion is the fifth published decision
interpreting its various terms. (See alSbea Homes Ltd. Partnership v.
County of Alamed§2003) 110 Cal.App.4th 1246ave Our Sunol, Inc. v.
Mission Valley Rock C@2004) 124 Cal.App.4th 27&ounty of Alameda
v. Superior Cour{2005) 133 Cal.App.4th 558jeal Boat & Camper
Storage v. County of Alame2012) 208 Cal.App.4th 301.) Obviously, at
the time it considered the Lockaway project, the County did not have the
benefit of the guidance provided by any of these cases.
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