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MONDAY, JUNE 2, 2008 9:48 A .

THE CLERK: Givil 07-447DAE- LEK, Kanmol e Pointe
Devel opnment, LP, et al., versus County of Mui, et al.

This case has been called for various notions.

Counsel , pl ease nmake your appearances for the record.

MR. KLEIN: Good norning, Your Honor. Robert Klein,
Lisa Cataldo and Chris Cole representing the plaintiffs Kanmaol e
Poi nt e Devel opnent LP and Al aku Pointe LP for the Mtion for
Summary Judgnent and the Motion to Strike.

THE COURT: Al right. Good norning.

MR. KLEIN. And M. Cole wll be doing the argunent.

THE COURT: Al right. Good norning.

MR. KLEIN: Thank you, Your Honor.

M5. D ENBEAU. Good norning, Your Honor. WMadel yn
D Enbeau representing the County of Maui and the various county
defendants who are sued in their official capacity.

THE COURT: W're going to have to get you an
apartnment over here. You were just here on another matter here
pretty recently.

MS. D ENBEAU. Yes, | was.

THE COURT: Al right. This is your notion.

M5. D ENBEAU. Yes, | believe we have two notions.

THE COURT: Well, | know, but you had the first one.

M5. D ENBEAU. Right, | filed mne first. Thank you.

MR. COLE: Your Honor, we filed the notion first.
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THE COURT: Well, they originally filed it. | believe

MR. COLE: Oh.

THE COURT: -- dismssed it, then they refiled it, and
then you filed first, but then they refiled, but they actually
had the first one on file.

MR. COLE: Fair enough, Your Honor.

THE COURT: W have to go back here. W had sone
hi story here.

M5. D ENBEAU. That is correct. | stand corrected, it
is true they filed their Mdtion for Partial Sunmary Judgnent
first.

THE COURT: Yeah, but you filed the original one which
| took off cal endar.

MS. D ENBEAU. That's true. Thank you, Your Honor.

THE COURT: It really doesn't matter actually.

MS. D ENBEAU. Your Honor, the county is asking for
summary judgnent. Essentially -- well, I'msure the Court has
had a chance to review our |engthy nenorandum and | just have a
few points to add or to expand on.

Essentially the issue here is ripeness, or to put it
anot her way, whether or not they have any vested property
interest in these projects that they are proposing.

Under Hawaii |aw -- and Hawaii |aw establishes whether

or not you have a vested right even though you are in federal
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court, as the Court is well aware -- under Hawaii |aw you don't
have a vested right in a particular project until you have
received the final discretionary permt. And it's beyond
guestion, it's not disputed here that the two projects that the
plaintiffs are tal ki ng about have not received their final

di scretionary permts. They're both in the SVA area and
nei t her of them have received SVMA permts.

THE COURT: Well, ny -- ny understanding here is that,
certainly wwth respect to one, and | believe with respect to
both of these projects, they have done a consi derabl e amount of
work. Then during the pendency and before they were in a
position to ask for their final permts, the county counci
passed this rather unusual ordinance, unusual not so nuch in
the fact that it requires sone concessions from devel opers,
because t hat happens everywhere, but rather unusual in that it
provi des an appeal to the very body that went ahead and passed
the ordinance. It's rather -- it's kind of a preordai ned
result, | would think.

But in any event, and then because they're not an
adm ni strative body there's no adm nistrative appeal avail abl e.
So their -- their allegation basically is that they went ahead
and asked the county council, the very body that passed this
ordi nance, to give themthe appropriate exenption. And of
course the county council said no. They basically feel they've

done as nmuch as they can do. Now --
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MS5. D ENBEAU: Your Honor --

THE COURT: -- your contention is that they should
file suit in state court; is that right?

M5. D ENBEAU. My contention is that they have to have
a final discretionary approval. The project --

THE COURT: But wait a mnute, isn't that a circuitous
argunent ?

MS. D ENBEAU:. No, because the project that they took
to the county council or that they would take to state court or
that they brought to this court, the two projects, neither of
themare in a final form W don't know what kind of approval
they mght get in front of the planning comm ssion for their
SMA permts.

It's typical, and they' ve actually put in sone
docunents thenselves in their reply nmeno stating that the SVA
process ordinarily results in reduction of the proposed nassing
of the project, reduction perhaps in the nunber of units and so
forth. So they're not there. 1In other words, they cane to the
county council and they're comng to this court and if they
decided at this nonent to go to state court, they would be

comng wth a project that is not inits conplete form Not in

its final form I'msorry. It's not yet been finalized. It
hasn't got its final discretionary approval. So we don't know
what this project will look Iike when it actually finishes with

t he discretionary approval.
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THE COURT: Ckay. Let ne ask you this: In accordance
with the ordi nances on the books now on Maui .

MS. D ENBEAU. Yes.

THE COURT: In order to get their discretionary
approval don't they have to commt thenselves to this rather
substantial set aside?

MS. D ENBEAU. No

THE COURT: They don't?

M5. D ENBEAU:. Not to get their SMA permt, no. They
have to get their SVMA permt first so you know what the project
is going to look like. And if | could anal ogi ze to the Nukoli
case, Your Honor. Nukolii case, as you know, is the -- the
sem nal case in Hawai i

THE COURT: Yes.

MS. D ENBEAU. And in the Nukolii, the devel opers were
trying to build a hotel --

THE COURT: Right.

MS. D ENBEAU. -- as Your Honor is aware. Spent a
t renendous anmount of noney and so forth. And while they --
they had building permts. They had SMA permits. These guys
don't have either of those, but they had that in Nukolii. In
the neantinme there was a certification for a referendumto
change the zoning. And the Court said, you know, that's your
| ast discretionary approval and you're out of | uck.

So in this case, to anal ogi ze, the county counci
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coul d have changed the zoning on these people's property and
said, Hey, we've decided this isn't apartnent zoned after all,
this is going to be a residential zoned property, and they
woul dn't have been able to conme to court because they didn't
have their final discretionary approval.

So it's a question of, \Wen does your project vest,
what project are you talking about. And this isn't just a pro
forma thing. The SMA process is very onerous and it requires a
| ot of input, and at the end of that the planning conmm ssion,
who is the sole authority in the SVMA for projects under
15 acres, although it's a state |aw, the planni ng conm ssi on
can say, Well, we don't like this particular project. You
could build something different perhaps but not this particul ar
project. You need to build fewer units. And actually in their
own papers, they had sone papers that were filed in a
condemmation action, they had the court in April 1st order
t hose papers released and they' re part of the court docunents
here attached, | believe, to their reply nmenorandum although
|"mgetting a little mxed up about which docunents are
attached to what.

But in any case, in that the appraiser said, You know,
ordinarily this mass of a project would not get approved in the
SMA process. That's right in the docunents that the county's
apprai ser said, W haven't seen this nmassive of an approval in

the SMA, in the special managenent area for sonetine.
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Soit's not at all clear that this particul ar project
or these projects that they are tal king about woul d even be the
ones that would cone to the final approval stage, final
di scretionary approval. And it's at the time after your final
di scretionary approval when you --

THE COURT: So what you're telling me in essence is
there is a possibility that the council may say, Well, they' ve
revised their plan in sone way, shape or form and so we're not
going to require themto abide by the ordinance? |s that what
you're saying to ne?

MS. D ENBEAU. What | --

THE COURT: Because their argunent basically is that,
even if otherwi se they mght be required to go through all of
t hese hoops that you're suggesting, that they' re excused from
doing so in federal court because to do so would be futile.

MS. D ENBEAU. Well, they don't have --

THE COURT: So what you're telling me is it's not

futile?

MS. D ENBEAU. It's not futile because what they
haven't -- they haven't taken a final project anywhere yet, not
to this court, not to the county council, nowhere. They don't
have a final project. They have to under Nukolii go through

and get their final discretionary permt. Now we know what
their project | ooks Iike. Now you can cone to the council.

And as long as we're speaki ng about that waiver process that
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was presented to the council, what happened there, and | think
it's clear fromthe papers, is it was a pro forma. They cane
in, said, W're not answering any questions, don't ask us
anyt hi ng, we gave you what we gave you and that's it. And the
council menbers wanted to ask questions, but it's one of those
ordi nances that requires no approval or disapproval wthin

45 days deened approved. So, they nmade it very clear, M. Cole
and his clients, that, you know, you're going to be deened
approved. W' re not answering any questions, just decide.

THE COURT: So your basic premse here is that they
basically did that sinply so they could cone to federal court.
M5. D ENBEAU. They filed suit the next day.

THE COURT: Mr-hmm  Ckay. Do you have anything el se?

M5. D ENBEAU. Let ne see. And of course that
provi sion, that appeal provision is severable, pointed that out
to the Court as well. | nean there is a severability procedure
in the ordinance and we would maintain that that procedure is
not a necessary part, that the ordi nance woul d be
constitutional wthout the waiver procedure in any case, and
that's one of the argunents that we've nade.

Ch, and | just wanted to enphasize that we are asking
the Court also to dismss the duplicative clains. W see
that -- this quite often where a lot of officials wll be sued
in their official capacity, and it's pretty clear that that's

not proper, but it can cause problens during discovery phases
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if we proceed to that. So | wanted to nake sure and enphasi ze
that in ny oral argunent.

Unl ess the Court has any questions | guess --

THE COURT: Not right now, | may have in a mnute.

MS. D ENBEAU. Thank you.

THE COURT: Al right, M. Cole.

MR. COLE: Thank you, Your Honor. May it please the

court.

Just to first off address a couple of points that
counsel raised concerning the Nukolii case. That case we
believe is distinguishable. 1t involved a zoning estoppel and

rather than a question of ripeness that is before the Court.

We believe that the ripeness issue, this case is ripe
because we've gone through all the procedures provided in the
ordi nance to get the waiver fromthe ordi nance's provisions.
They were deni ed.

THE COURT: Well, she indicated that -- that your
subm ssion was premature, that you have not in fact gotten the
projects to a point where you have actually applied or been in
a position to apply for the SVA

MR. COLE: Again, the county has still not raised any
i ssue that woul d make the SMA process relevant to the issue
that's before the court. There's nothing -- the SVA permt
process addresses --

THE COURT: Well, their contention is that you have --
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have not put a final project so that there has not been, if you
will, a honed, definitive yes or no, so to speak, because you
aren't there yet and therefore there is no case or controversy
for federal court purposes. And as you know, that's
jurisdictional for nme. This is not state court.

MR. COLE: | understand that. The yes or no, that
i ssue was raised before the policy commttee neeting at the
county level. There was a citizen who wote a |letter saying,
you know, Don't they have to, you know, submt some -- get sone
sort of final approval for the project or rejection first
before they can conme up on appeal? And the county said -- the
Cor poration Counsel said, No, that's not required. The way we
wote it is anybody who has a project can cone to ask for an
exenption fromthat project. And they enphatically rejected
our request for a waiver.

The project subm ssions were detailed. The Pal azzol o
case says you're not required to file an application for a
permt just for its own sake. Essentially that's what they're
asking us to do. The Pal azzolo case is clear on that point.
It also stands for the proposition that if you ve already filed
an application for a permt, which we've done, you don't have
to continue to pursue that permt application when it's clear
you' ve got bigger issues with this ordinance. And they have --

THE COURT: Well, what about the suggestion in the

Ninth Circuit that you need to go to state court first?
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MR. COLE: Well, that would be -- that woul d address
the takings claim that would be the takings claim which is
one of the clains in our case but by no neans the only one.
The primary claimin this case is the unconstitutional
conditions claimthat we are pursuing in this case, and
that's --

THE COURT: Well, this is the big issue here,

M. Cole, is whether in fact what you' ve done is sone very good
| awyering. In other words, have you taken what anounts to the
substance of the takings claim dissected out what constitutes
the constitutional basis for takings, and sinply restated them
in a separate cause of action such that you in effect have a
taki ngs claimdissected into several causes of action rather
than just sinply taking. So that in reality, when |I go through
the analysis, | nmust in federal court, and recharacterize this
as a well pleaded conplaint, that I in fact what | really have
here is a takings claim

MR. COLE: Wll, the -- there is no -- we're not
trying to just try to nassage the case into certain -- | think
what the county defendants would Iike --

THE COURT: Well, there's nothing wong with doing --
people do that all the tinme. | nean that's how you get into
federal court is that you nake federal constitutional clains.
| mean |'m not suggesting that there is anything inherently

wong wth that. Wat |I'mjust saying is, though, that | have
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to recharacterize your conplaint as a well pleaded conpl aint,
and in doing so |I'mhaving a hard tinme distinguishing between
your contention that you have a takings claimon the one hand
and over here you' ve got a constitutional claimwhich is
really -- anmobunts to a taking.

MR, COLE: Ckay. Well, what the constitutional claim
is, isn't -- we're not saying it amounts to a taking. | just
want to clarify that. Wat we're saying is, it's a shortcut
that the Suprenme Court has said you can't do under the
Constitution. It's void, invalid. W're seeking a summary
j udgnent for --

THE COURT: \What is your shortcut?

MR. COLE: The shortcut is, you can't inpose an
exaction as a condition on the issuance of a permt unless it
serves the sane governnental purpose as would a denial of that
permt. | have the quote of the case right here.

THE COURT: No, | know what the law is.

MR. COLE: Yeah. So that is invalid. If -- what they
say, what these two Suprene Court cases say, and Conmerci al
Builders, is that -- and that's a Ninth Circuit case -- is that
when you have an exaction of that nature, it is void. It
serves no legitimate --

THE COURT: \What about ordi nances whi ch have been
uphel d that require a devel oper to build a public school?

MR. COLE: There's a legitimte nexus, then they can
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doit. It's a shortcut that mght work, if it serves the sane
gover nment al pur pose.

THE COURT: So what is the -- what is the wong here
W th saying, Ckay, well, you're going to build housing, you
have to set aside a certain percentage of that housing for the
poor? That -- those ordinances occur all over the United
St at es.

MR. COLE: Well, there's been very little for sone --
for whatever reason, primarily | think because the original
cases, the way this evolved back in the '60s, '70s and ' 80s,

i nvol ved exaction ordinances just like this. This is a throw
back because what's happened since then is you had -- you had
Nol | an and you had Conmercial Builders in the NNnth Crcuit, it
upheld it. But if it was the sane ordi nance that we've got
here, applying the sane test, which we've done in our papers,
it doesn't pass nuster.

Then you have Dol an and then you have a | ot of states
enacting all these statutes that inply the sane standards and
they don't really reach the issues because they apply their own
standards. W have pendent state | aw cl ai ns addressing those
i ssues as wel | .

So, because of the way the | aw has evol ved, you don't
have any cases like this and you don't have any cases where
they're inposing a 50 percent exaction. That's unprecedented.

It's way above and beyond the pale. Mst devel opers just go
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along with it when it's 10 percent and so on. They m ght
challenge it, they m ght have no nexus whatsoever, but it's not
worth it for themto pursue it. There's no case |aw that they
can cite in support of this except for that one Napa Vall ey
case, which is distinguishable for the reasons we set forth in
our paper, especially if the waiver provision is gone, | nean
it was a shamto begin with. W presented our case and when we
were before the county council, Chair Mateo asked if there was
any questions fromthe council nenbers; nobody said a peep.

THE COURT: Let nme ask you a question. Now, you nay
or may not know this. Has there been any approvals of any
projects under this 50 percent ordinance since it's been
passed?

MR. COLE: We haven't seen them They say that
there's been sone workforce agreenents. |It's been on the books
for 18 nonths and they're just starting to trickle in. W
haven't seen them W' ve asked for themin discovery.

THE COURT: | just wondered, given the high cost of
construction, particularly on the outer islands, how anybody
could build anything 50 percent. It alnost seens |ike an
ordi nance designed to keep people from devel opi ng additi onal
housi ng.

MR. COLE: Well, people in the applicable class. |
nmean if they wanted to do an inpact fee ordinance that really

made sense, they should have hit enployers. They're bringing
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people in, they' re not building houses to add to supply. They
could have hit commercial devel opers. They're attracting

busi ness, they're attracting workers that need houses over
their heads. They're not adding to supply either. W're
adding to supply. | nean the | aw of supply and demand, all of
t he things being equal --

THE COURT: Now, of course ny role here is not to
second- guess the county council or decide whether this is a
W se or unw se ordi nance.

MR. COLE: Agreed.

THE COURT: | nean there are plenty of people far nore
capabl e of doing that than nme and there's been a | ot of
di scussion about it. And | think a |lot of people think the
ordinance is laudatory in its application but foolish inits
practical inplenmentation because of the huge cost to any
devel oper. But that's not for ne to say, |'mnot suggesting
t hat .

MR. COLE: Neither aml.

THE COURT: | don't know.

MR. COLE: Neither aml. W're not -- we're not
chal l enging the statute because it's unwise. O, you know -- |
mean we say it is wong headed in our papers, but that's not
really the theory of our case.

The wong headedness of the policy certainly makes it

nore likely that it's arbitrary and unreasonable, and that is
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one of our clains. |If it's arbitrary and it interferes with
our ability to use our property for any legitimte use, then

that's a protectable constitutional interest under the Action

Apartnent Association case. It's a Nnth Crcuit case, cane
out in 2007. So this Nukolii case is really just an of fshoot
that -- it's a tangent that doesn't really matter.

The Ninth Crcuit case, the Suprene Court cases say,
you know, | nean you can't condition inproperly, you can't
| everage inproperly these sorts of conditions where there's no
i npact, there's no evidence of a nexus.

Even now, | nean we filed our appeal a year-and-a-half
ago in February -- little over a year ago, in February 2007
They sat on it for 3 nonths. So we had to do sonething to
trigger this. At the beginning of that policy conmttee
meeting they said, the Corporation Counsel said, Well, if you
can get themto conme forward with nore evidence, then you get
anot her 90 days.

THE COURT: Well, ny understanding of the argunent
made by the county is that it doesn't nake any difference
whet her you're here or you're in state court, their argunent
woul d be the sanme, that you're not in a position to be in court
at all.

MR. COLE: They say that, but they don't denonstrate
any reason why that woul d make any difference because the SVA

permt process wouldn't -- wouldn't involve affordabl e housing,
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it shouldn't involve affordable housing. Wat conditions could
be i nposed in that process. Those conditions have to pass
nmuster, too.

And the Supreme Court is clear on this, you don't have
to waste fees. They have not denonstrated why we shoul d be
wasting fees so that they don't have to cone to federal court.
The federal court says, No, you don't have to go through a
wast eful exercise in futility when you know you got a bigger
issue. And they don't even have evidence that the SMA permt
has to go first. But even if it does, it's not addressing the
same issues that this --

THE COURT: Now, the county has asked that | certify
an issue to the State Suprene Court.

MR. COLE: Yes.

THE COURT: \What's your position on that?

MR. COLE: That's not necessary. W' ve got nunerous

state | aw decisions that say -- that are -- it's clear,
unl ess --

THE COURT: Well, | have two concerns. First of all,
|"'mnot sure that it's necessary, but secondly, | don't know

that either the county or this Court is inclined to wait the 2
to 3 years we have to wait to get an answer out of the State
Suprene Court these days.

MR. COLE: R ght.

THE COURT: And what benefit is that to anyone? And
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|"mnot criticizing the State Suprene Court. | have the
greatest respect for the body. | guess they're busy. | don't
know what happens. But we send these requests up and
oftentines it takes a year, sonetines longer. |[|'ve waited

2 years in the past for a decision to conme down, and that's
qui te troubl esone.

MR. COLE: Well, they're asking for sumrary judgnent
on those clains. W didn't. But they didn't even nake out a
case. They haven't cited any statute that gave themthe
authority to issue this ordinance. So | nean they haven't even
gotten to first base on that point, is what we believe.

But in any case, | share the Court's concerns about
del ay and whether it's even necessary. The case |law fromthe
Hawaii courts |I think is, you know, fairly well devel oped in
this area and | think it's sufficiently adequate for the Court
to make a reasoned judgnent on those clains.

THE COURT: Al right. 1Is there anything el se,

M. Cole, you'd |like to address?

MR. COLE: Well, unless the Court -- Your Honor has
any, let nme just briefly | ook through.

| think I would just -- | would just close by saying
that the primary claimhere is unconstitutional conditions.
There's absolutely no evidence of a nexus. The state |aw
deci sions that no one relied on all addressed exaction

ordi nances. They don't contend that the threshold question of
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what if these exactions were to be inposed by conpul sion, would
they constitute takings or not, they don't dispute that. O
course they would be. Gve us land. And all those -- al

t hose, you know, force, you have to rent to this person here
selected by lottery at this price. You nmust. That's what --

THE COURT: Ckay. Now, this is a -- this is a county
ordinance, it's not a state law. So | don't need to notify the
State Attorney General or have any of that stuff involved here.

MR. COLE: R ght. It's a county ordi nance.

THE COURT: The county council is obviously already a
party here. So it's not a --

M5. D ENBEAU: Yes, Your Honor.

MR. COLE: Yes.

THE COURT: | certainly don't need to send a letter to
t he Corporation Counsel and advise Corporation Counsel that
we've got a challenge to their ordinance.

MR. COLE: R ght. They're fully aware of that.
don't think there's any issue there.

And so we're asking for a judgnent invalidating the
ordi nance under this doctrine, which is well established, it's
been applied by cases all the way through the --

THE COURT: Well, | will tell you, the Court in
| ooking at the ordinance itself finds it troublesonme. | wll
al so say, however, that | do have to | ook nore carefully into

the issue of whether or not this is ripe --
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MR. COLE: | under st and.
THE COURT: -- at this point. But | think that the
ordinance itself is -- is troublesone as far as | am concer ned.

Now, that doesn't nean I'min a position to suggest that it's
unconstitutional yet. | don't know. | have to ook at it nore
careful ly.

MR, COLE. well --

THE COURT: But it certainly is troublesone inits
application.

MR. COLE: If | could just say one last thing on that
ripeness point. |If the takings claim if -- that's the tai
waggi ng the dog. |If that's an issue, we don't need that claim
The primary claim--

THE COURT: Well, if the takings -- there's no
guestion under takings, if it's a takings claim ny friend
David Callies would tell us, and he's an expert in this area,
we need to go to state court first. Okay? | think that's --
the only question here is whether your other constitutional
cl ai nrs are sonehow subsuned as a takings claim

MR. COLE: Yes, | think that the -- the Lingle case
has decoupled all those |abels. No |longer can you just brush
the whol e case with one paint brush and say, This is all a
t aki ngs case, go to state court. No |onger can you do that.
Li ngl e said you got to decouple those. Really, no anount of

conpensation can justify an invalid ordinance.
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THE COURT: Yeah.

MR. COLE: It's got a due process.

THE COURT: Al right.

MR. COLE: And unconstitutional conditions that under
Nol I an and Dol an is another potential claimthat we're
asserting is the nost applicable claim it says, Void. Go back
to the drawi ng board, either let the project go forward or if
you really want to inpose that exaction, pay for it. And
that's what Nollan and Dol an said. So --

THE COURT: Al right. Thank you, M. Cole.

MR COLE: I'dlike to reserve, if | could, any
rebuttal

THE COURT: Yes, counsel.

M5. D ENBEAU. Thank you, Your Honor. Well, Nollan
and Dol an, as we all know, is a taking -- are takings cases.

THE COURT: Right, they certainly are.

M5. D ENBEAU. And just what we heard a nonent ago
about pay for it, that's also a takings argunent. | don't

think there's any question of what they' re arguing here is
fundanental |y a takings argunent. They do nmake an equal
protection argunment as well, and | think we've addressed that.
They' re not a suspect classification. 1t seens to be kind of a
weak argunment. But they did say that they feel that they're
bei ng di scri m nated agai nst because why does -- why is it five

lots rather than four lots or one lot or three lots. And so,
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think that those are the only two constitutional clains that |
could see in the pleadings, the takings claimand then this
equal protection claim

And | just wanted to go a little bit nore into the
ordi nance itself and enphasize for the Court again that this is
a wor kf orce housi ng ordi nance, not an affordabl e housing
ordinance. And so it doesn't apply -- as Napa was for people
who earned -- Napa is the case in California -- Napa was for
t he peopl e who earned substantially |ess than the nedi an
income. This ordinance is designed for people who are in the
medi an i ncone and up to 160 percent --

THE COURT: Well, you know, what you call it doesn't
mean a lot. | nmean what if you were to say to a devel oper, If
you want to devel op on Maui, what you have to do for each house
that you build is set aside $25,000 of the anount of the cost
of construction or the price of the sale of that hone and give
it to the honel ess shelter.

M5. D ENBEAU. Well, this is an entirely different --

THE COURT: Well, no, basically that's what you're
saying here. 1Isn't that what it does? You're saying it's a
wor kforce, but this is supposed to be -- it's a 50 percent and
what it does is goes to do what?

M5. D ENBEAU. What the ordi nance says is not anything
to do with you have to give noney or any of that. The

ordi nance says --
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THE COURT: No, no, no, there is a provision in the
ordi nance where you can give noney in lieu of, isn't there?

M5. D ENBEAU. There is.

THE COURT: So, that's not entirely correct.

M5. D ENBEAU. But it's not requiring a donation.
What it's saying is, Wien you build houses, this percentage of
them nust be -- well, particularly given the interest rates and
so forth right now -- you nust sell these apartnents for
bet ween $287,600 and $460, 200, a certain percentage of your
apartnments. So we're not tal king about very low, |ow priced
houses. We're tal king about for the workforce. And as we gave
the Court an exanple, it would be, for exanple, a police
officer married to a teacher. The kinds of people that we need
in our comunity but are good wage earners, they just don't --
they're just not mllionaires. And so --

THE COURT: Well, how about a federal judge married to
a teacher?

M5. D ENBEAU. That woul d work, too.

THE COURT: Does that work?

M5. D ENBEAU. | think so.

THE COURT: W're not exactly high wage earners, as
far as our coll eagues are concerned at | east.

M5. D ENBEAU. Right, that's true. And that's the
point of this ordinance. It's not designed, and it's easy to

mx it up and say, Well, when you' re | ooking at affordable
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housing in Napa, | assune it was for people working the hotels
and so forth, which certainly people in Napa need, but they
were | ow wage earners.

THE COURT:  Sure.

MS. D ENBEAU. And this is for people, good solid
m ddl e i ncone people who find thensel ves priced out of the
mar ket on Maui. So the county council in its w sdom deci ded,
Al right, since we have limted water, we have limted roads,
we have limted infrastructure, let's not give it all away to
these mllionaires fromthe Mainland who are comng. And it
doesn't matter if they're fromthe Mainland, | guess they could
be mllionaires on Mui.

THE COURT: That was a really bad thing to say because
|"ve declared a statute unconstitutional in this state that was
ai med specifically at people comng fromthe Minland.

M5. D ENBEAU. R ght. And | apologize for that. That
was a bad remark.

THE COURT: That was a really bad thing to say.

M5. D ENBEAU. Yes, it was.

THE COURT: But it may well have been what notivated
t hi s ordi nance.

MS. D ENBEAU. | don't think it's necessarily.
think the thing about, if | could bring -- nowthat |I've -- now
that |1've stepped into those treacherous waters of the

Mai nl and. | think one of the inportant things to realize is
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that various states have various requirenents for when your

property interest vests and when sonething is ripe. And in

Hawaii it isn't even enough to have a building permt, it's not
enough to -- you have to have your final discretionary
appr oval

So devel opers, of course, are on notice of this
information. And the developers in this case didn't purchase
the property until 2006. So they knew full well that the
county council was considering an ordinance for this workforce
housi ng. And that ordinance at sone points was di scussed at
80 percent. So, they're |ooking at the property and deci di ng
toinvest init -- | think in terns of the Penn Central
st andards anyway, their investnent backed expectations --
depends on the sane way the Nukolii people had to know that the
ref erendum had been certified. You know, you have to | ook and
make your own investnent based deci sions.

And so, in that case if you were | ooking at a Penn
Central standard but they would have to be able to show all of
that. So, even though -- you know, the fundanmental argunent is
they're not there yet because they don't have their final
di scretionary approval. So we don't know what their project
will look like at --

THE COURT: Well, their contention is that, what about
this opinion that canme out of your own office that basically

said they didn't need to wait for that and that was of no
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consequence, do we just disregard that?

MS. D ENBEAU. |'mnot aware that an opinion cane out
of our office. | think what M. Cole may be referring to, and
|"'mnot sure if it's part of the record, but --

THE COURT: Well, I'msure he'll tell us since he's
junping for his file.

M5. D ENBEAU. Later he was saying sonething |ike,
During the neeting sonmeone asked this question, and the Corp.
Counsel who was on duty, if you will, during the neeting said,
Looki ng at the ordinance, it just says a person with a project,
it doesn't say a final finally approved project and so forth.
But that's --

THE COURT: Well, if that's what the ordi nance says,
what am | supposed to do, wite into it sonething that's not
t here?

M5. D ENBEAU. No, but that doesn't -- that waiver
provision isn't a necessary part of the ordinance in the first
place. And in the second place, that would have been, had they
been able to ask questions and had the devel oper been willing
to address those issues, that mght well have cone up. But the
devel oper nade it really clear, W' re not answering any
guestions, we're not doing anything. W gave you our
docunents. Because they wanted the 45-day clock to run. |
think M. Cole was pretty straightforward in saying that they

didn't -- they were asking for information. |If they ask for
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nore information, the clock is going to continue to tick
because that's the way those 45-day ordi nances work. Ch, and
now we have nore information. So they were really careful not
to do that. And that's why in ny viewit was pretty pro forna.

But in terns of the ordinance itself, you know, the
i ssue on the takings, and | can't see anything in the claim
that's other than a takings, | know that they' ve attenpted to
show it as an unconstitutional condition, but |I hope we've nade
it clear in our pleadings that the unconstitutional condition
what is unconstitutional. Wat they're saying is
unconstitutional here is that you' re taking ny property w thout
just conpensation. So, the unconstitutional condition part of
it that was nentioned in the Lingle case isn't -- doesn't get
you out fromunder the -- the takings anal ysis.

And typically unconstitutional condition clains are
like welfare recipient, for exanple, we want to | ook in your
underwear drawer or you don't get welfare. That kind of thing
and that would be a -- an unlawful search and seizure kind of
issue. Do you have to waive your right to have privacy in
order to get your welfare.

THE COURT: Well, | don't see a Fourth Amendnent issue
her e.

M5. D ENBEAU. No, | don't think so. But | think the
i ssue here is a takings issue and they do have to have a

project that's ripe. Thank you, Your Honor.
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THE COURT: Ckay. M. Cole?

MR. COLE: Yes. Just to direct Your Honor's attention
to the record. In Exhibit 5 that we subm tted, which has
been -- you know, | don't think there's any question of
authenticity. They attached it as an exhibit, but I'mjust
referring to our Exhibit 5. Page 7 is where M. Kushi of the
Cor poration Counsel said that -- he was addressing a letter
that cane in froma constituent questioning whether we had to
go through sone sort of hoops before comng before themw th
our appeal, said, you know, that he's citing to the ordi nance,
said, "If the devel oper of any devel opnent is subject to this
chapter,” nmeaning they're not exenpt, "then they can cone
directly to the council. There doesn't need to be any
preheari ng deci sion by any agency to trigger that appeal on a
standi ng basis."

So | nmean it was --

THE COURT: Indeed | think they have to go to the
counci | .

MR. COLE: And we did.

THE COURT: That's the only place they can go under
t he ordinance, isn't it?

MR. COLE: And we did.

THE COURT: So it may have gone -- if your client had
imediately filed suit in state court, the state court would

nost |ikely have dism ssed and said, You didn't go to the
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council first.

MR. COLEE R ght. So we would have just been in a
| oop. And --

THE COURT: Now, ny only concern is whether you need
to go to state court before you can cone here. So, I'll have
to | ook at that.

MR. COLE: (Ckay. And on that point, | just want to
make this one thing very clear, that what the unconstitutional
conditions cases say is that if what the exaction -- the
exaction that's being threatened as a permt condition wuld be
a taking, then it's invalid unless there's a connection. So,
in Nollan or Dolan they didn't require that the -- that the
devel oper submit to the condition and then say, |'ve -- see,
|"ve had nmy property taken. And that's what they're basically
requiring us to do, to submt to the condition, which all the
evi dence that we've submtted before the Court is, there's no
way we can do that.

THE COURT: Well, there --

MR. COLE: And even their own --

THE COURT: Yeah, | think that's one of their
argunents, but the other argunent is that you haven't cone to
themwith a full enough project upon which they can nmake a
definitive yes or no. And your contention is that you already
did that and that you had the right to go to themwth a --

wWth a witten subm ssion and that you got a no. So that's



© 00 N oo o A~ W N Pk

N NN N NN R B R R R R R R R
a A W N P O © 0o N OO 0o A W N +—» O

31

where they're at.

MR. COLE: And we had hundreds of papers and it was
all detail ed docunents, we submtted themall. W didn't want
to clutter up this record with it, but there are detail ed,
detailed project subm ssions. On that idea | just close and
ask --

THE COURT: Ckay. Well, 1 recognize the -- thank you,
M. Cole, you can be seat ed.

| obviously recognize the inportance of this and the
i kelihood, quite frankly, of the fact that it would in nost
circunstances find its way to the Court of Appeals, regardless
of how !l rule. | have great respect for that. | sit regularly
on the Court of Appeals by designation. |In fact, |I'mjust
about to do it again. And so | have certainly respect for that
process.

But that puts an added burden on this Court in that
because it is of sone inportance and because it is in all
i kelihood at sone point in tinme, maybe not after this order,
but at sone point in tinme, likely to find its way to the next
level. | need to do the very best job | can in laying out a
witten opinion that explains the Court's ruling in a way that
any appellate court that m ght be |looking at it, at whatever
| evel, is going to have the opportunity to discern what | did
and what | didn't do. And that's in fairness, quite frankly,

to the appellate court but even nore inportant in fairness to
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the parties.

So I'mgoing to take it under advisenent. | wll try
to get a decision out as quickly as |I possibly can. | prom se
you it isn't going to be 2 years or 1 year or 6 nonths. I1t'l]
probably be in the next 2 to 3 weeks. [I'maquite busy, I'm
right in the mddle of a trial right now So, |I don't have all
the free time | mght have otherwse. But I'll get to it as

quickly as | possibly can. Ckay?

MR. COLE: Thank you.

M5. D ENBEAU. Thank you, Your Honor.

THE COURT: Anything el se?

MR. COLE: Thank you, Your Honor.

THE COURT: Thank you very nuch for your time and your
ar gunents.

(The proceedi ngs concluded at 10:25 a.m, June 2,

2008. )
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