
1 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW JERSEY 

 

 

JENKINSON’S PAVILLION, a corporation of 
the State of New Jersey and JENKINSON’S 
SOUTH, INC., a corporation of the State of 
New Jersey 

 

Plaintiffs, 

 

v. 

 

UNITED STATES ARMY CORPS OF 
ENGINEERS, NEW JERSEY; 
DEPARTMENT OF ENVIRONMENTAL 
PROTECTION, and agency of the State of 
New Jersey; BOROUGH OF POINT 
PLEASANT BEACH, a municipal corporation 
of the State of New Jersey 

 

                         Defendants. 

 

 

Civil Action No. _______________ 

 

 

 

  

 

 

 

VERIFIED COMPLAINT 

Plaintiffs Jenkinson’s Pavilion, a corporation of the State of New Jersey and Jenkinson’s 

South, Inc., a corporation of the State of New Jersey, (collectively “Plaintiffs”), bring this action, 

inter alia, (a) for a declaration as a matter of law that the United States Army Corps of Engineers 
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(“USACOE”) has not required, and does not require, for purposes of the “Manasquan Inlet to 

Barnegat Inlet Storm Damage Reduction Project,” the acquisition of perpetual rights in private 

property for purposes of establishing recreational public beaches landward of the area already 

subject to public ownership and rights of public user pursuant to the New Jersey Public Trust 

Doctrine, and (b) enjoining the Defendants from taking actions in furtherance of the “Manasquan 

Inlet to Barnegat Inlet Storm Damage Reduction Project,” in advance of a determination on the 

relief requested in this Complaint.  Plaintiffs allege as follows:    

JURISDICTION AND VENUE 

1. This Court has jurisdiction over all claims against the USACOE under U.S. 

Const., Art. III, §2, ¶1. 

2. This action arises under the Administrative Procedure Act (5 U.S.C. §§702 and 

706(2)(A)(B) and (D)); the Declaratory Judgment Act (28 U.S.C. § 2201); the Uniform 

Relocation Assistance and Real Property Acquisition Policies Act of 1970, Public Law 91-646, 

as amended (42 U.S.C. 4601-4655); and the Uniform Regulations contained in 49 C.F.R. Part 

24 (collectively the “Uniform Property Acquisition Laws”); therefore, this Court has 

jurisdiction by virtue of 28 U.S.C. § 1331. 

3. This Court has supplemental jurisdiction and/or pendent jurisdiction over any 

state law claims asserted against Defendants because those claims arise from a common 

nucleus of operative facts with those claims arising under federal law. 

4. Venue is appropriate in this District pursuant to 28 U.S.C. § 1391(b), inasmuch 

as Plaintiffs’ properties, which are the subject of this action, are situated within this District 

and the events giving rise to the claim occurred within this District.   
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THE PARTIES 

5. Plaintiff Jenkinson’s Pavilion, a corporation of the State of New Jersey, is the 

owner in fee simple, or holder of an easement or lease for use of real property as shown on the 

official tax map of the Borough of Point Pleasant Beach, Ocean County, New Jersey and used 

for the purposes as set forth in the table below: 

Block Lot Owner Use and Description 

120 1.01 Jenkinson's Pavilion “Jenkinsons Aquarium” and parking lot. 
Located on landward side of boardwalk 

120 1.02 Jenkinson's Pavilion 234 Ocean Avenue; Improved; Located on 
landward of boardwalk 

180 1 Jenkinson's Pavilion "Inlet Parking Lot” - large, hundreds of cars 
parking lot at terminus of Broadway; Includes 
structure used as preparation area for Inlet 
Restaurant.  Located landward of Boardwalk 

180 p/o 2 Harborhead 
Condominium Assoc. 

Easement in favor of Jenkinson's Pavilion 
Corp. encumbering beach seaward of 
Boardwalk 

180 3 Jenkinson's Pavilion “Inlet Restaurant” (1-Story bar at Broadway 
stub adjacent to area leased from Trend 
Condos) 

212 1.02 Jenkinson's Pavilion 300 Boardwalk.  "Jenkinsons Pavilion" 
restaurant, bar, arcade, night club, deck 

212 1.03 Jenkinson's Pavilion 250 Boardwalk – Bathrooms and portion of 
side deck of Jenkinsons Pavilion;  ramp for 
public beach  access 

212 2 Jenkinson's Pavilion Beachfront – Includes entertainment stage – 
overlaps with “Inlet Restaurant” on 180/3.  
Concerts, events. 

211.1 1 Jenkinson's Pavilion “Jenkinsons Sweet Shop”, business offices, 
legal games of chance, The Funhouse,  
parking lot, located landward of Boardwalk 
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211.1 2 Storeno, Storeno, 
Storeno, LP 

“Joey Tomatoes” restaurant and offices;   
miniature golf course; licensed games of 
chance.  Owned by principals of Jenkinson’s 
Pavilion. 

6. Plaintiff Jenkinson’s South, Inc., a corporation of the State of New Jersey, is the 

owner in fee simple of real property or holder of a long term lease of real property as shown on 

the official tax map of the Borough of Point Pleasant Beach, Ocean County, New Jersey and 

used for the purposes as set forth in the table below: 

83.01 1.01 Jenkinson's South Inc. “Jenkinsons South Amusement Park” 
landward of the Boardwalk 

83.01 4 Jenkinson's South Inc. “Jenkinsons South Amusement Park” 
landward of the Boardwalk 

83.02 2 Jenkinson's South Inc. Two structures containing licensed 
amusement games and beach seaward of 
Boardwalk 

83.02 3 Jenkinson's South Inc. “Little Mac’s” Restaurant and picnic area and 
Beach seaward of Boardwalk 

210.01 4, 5, 6 405 Boardwalk 
Investors, LLC 

”Frank’s Fun Center Arcade”; “Boardwalk 
Bar and Grill” Restaurant and associated 
parking;  landward of Boardwalk; 405 
Boardwalk Investors, LLC is owned by 
principals of Jenkinson's Pavilion and 
Jenkinson's South Inc. and others. 
 

210.02 1 Jenkinson's South Inc. Beach seaward of Boardwalk 
210.02 2 Jenkinson's South Inc. Beach seaward of Boardwalk 
210.02 p/o 3, 4 Palermo Beach Corp. “Palermos’ beach area seaward of Boardwalk 

leased by Jenkinsons South, Inc. containing 
239.76 feet of boardwalk frontage  

 

7. Defendant United States Army Corps of Engineers (“USACOE”) is a division of 

the United States Department of Defense having legal authority pursuant to the Clean Water Act 

(33 U.S.C. §1344(a) & (d)), to regulate certain waters of the United States and having legal 
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authority to participate in a shore protection and beach renourishment project pursuant to the 

Water Resources Development Act of 1986, Public Law 99-662. 

8. Defendant, New Jersey Department of Environmental Protection (“NJDEP”) is 

an agency of the State of New Jersey. 

9. Defendant Borough of Point Pleasant Beach (the “Borough”) is a municipal 

corporation of the State of New Jersey located in Ocean County, New Jersey. 

ALLEGATIONS COMMON TO ALL COUNTS 

Plaintiffs Properties 

10. Plaintiff’s title to its properties and real estate interests seaward of the 

Boardwalk in the Borough extends to the mean high water line of the Atlantic Ocean.   

11. Plaintiff’s properties include substantial commercial real estate and beach 

improvements as described above. 

12. Plaintiff’s properties, including lands subject to leases and easements, are 

assessed for real estate tax purposes in excess of $58,000,000. 

13. Plaintiff’s uses have existed in substantially their existing form for many 

decades and are a popular landmark along the New Jersey coast and constitute a major and 

principal attraction to the Borough of Point Pleasant Beach. 

14. Plaintiffs’ operations at their properties attract some 450,000 to 500,000 

members of the public to Plaintiffs’ beaches as fee-based beachgoers on an annual basis. 

15. Plaintiffs employ a total of some 1,400 persons on a seasonal basis in 

connection with their combined beach-oriented operations. 

16. Plaintiff’s lands between the Boardwalk and the Atlantic Ocean are open to the 

public for a fee and has been open to the public for a fee throughout Plaintiffs’ ownership. 
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17. Plaintiff provides fee-based parking and free bathroom facilities to the public 

utilizing its facilities. 

The Manasquan Inlet to Barnegat Inlet Storm Damage Reduction Project 

18. The USACOE is engaged in a project known as the “Manasquan Inlet to 

Barnegat Inlet Storm Damage Reduction Project” (the “Project”). 

19. The Project is one of several similar projects along the New Jersey coastline in 

which USACOE has entered into agreements with the NJDEP to construct hurricane and storm 

damage reduction measures consisting of an engineered dune system and beach replenishment. 

20. In 1986, Congress approved Section 934 of the Water Resources Development 

Act of 1986, Public Law 99-662, which authorized the United States to extend Federal 

participation in periodic beach nourishment for shore protection projects for a period not 

exceeding fifty years after the commencement of the period of initial construction. 

21. The legislative purpose, authorization, and associated appropriation of funds, of 

the federally funded Project is limited to the construction and maintenance of protective sand 

dunes, berms, and engineered beaches to protect the New Jersey shores from flooding and 

erosion due to storms. 

22. In June, 2002, the Army Corps of Engineers prepared a “Final Feasibility 

Report and Integrated Environmental Impact Statement (EIS)” (the “EIS”) concerning the 

Project. 

23.  The EIS described the project as one consisting of “Berm and dune restoration 

utilizing beach fill with periodic sand nourishment” and “construction of a beach berm and 

dune.” 
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24. Congress authorized construction of the “Manasquan Inlet to Barnegat Inlet 

Storm Damage Reduction Project” (the “Project”) in Section 1001 (32) of Public Law 110-114, 

121 Stat. 1041, more commonly known as the “Water Resources Development Act of 2007.” 

25. Congressional authorization for the Project was specified as that project 

described in, and in accordance with, the plans, and subject to the conditions, set forth in the 

Report of the Chief of Engineers of the USACOE dated December 30, 2003.  

26. A true copy of the Report of the Chief of Engineers of the USACOE dated 

December 30, 2003 is annexed hereto as Exhibit 1. 

27. The Report of the Chief of Engineers of the USACOE dated December 30, 

2003, Paragraph 2 thereof, describes the Project as consisting of construction of a “dune and 

berm using sand obtained from offshore borrow sources.” 

New Jersey Executive Order 140 

28. On September 15, 2013, the Governor of the State of New Jersey issued 

Executive Order 140 which directed a newly-created office in the NJDEP “to acquire the 

necessary interests in real property to undertake Flood Hazard Risk Reduction Measures.” 

29. A true copy of Executive Order 140 is annexed hereto as Exhibit 2. 

30. The “Flood Hazard Risk Reduction Measures” described in Executive Order 

140 were defined as "protective sand dunes, berms, and engineered beaches." 

31. The acquisitions authorized by Executive Order 140 are coextensive, and are 

intended to be coextensive, both in spatial extent and in terms of specific property rights to be 

acquired, with the acquisitions necessary and required for the Project to be carried out by the 

USACOE.  
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32. Executive Order 140 does not authorize takings by the NJDEP or any 

municipality of the State of New Jersey for purposes of creating recreational public beaches at 

all, much less upon private land landward of the spatial limits of the Public Trust Doctrine. 

Agreement Between USACOE and NJDEP 

33. Pursuant to 33 U.S.C. 426(e), after authorization by Congress and before 

commencement of construction of a shore protection project, the Secretary of the Army is 

required to enter into a written agreement with a non-Federal interest with respect to the 

project. 

34. Pursuant to 33 U.S.C. 426(e), shore protection projects affecting shores other 

than public, i.e. private property, are eligible for Federal assistance if there is a benefit such as 

that arising from public use or from the protection of nearby public property or if the benefits 

to those shores are incidental to the project. 

35. Insofar as the Project affects or benefits lands, including beaches, outside the 

spatial limitations of the Public Trust Doctrine, such affects or benefits are incidental to the 

Project. 

36. Pursuant to 33 U.S.C. 2213 (i), the non-Federal sponsor of shore protection 

projects, in the case of the Project, NJDEP, is required to obtain, and required to obtain only, 

those lands, easements, rights-of-way, and dredged material disposal areas required for the 

Project. 

37. On or about July 18, 2014, USACOE and NJDEP entered into a Project 

Partnership Agreement (the “PPA”) for the purpose of implementing the Project. 

38. A true copy of the PPA is annexed hereto as Exhibit 3. 

39. The Project is defined in the PPA as a “sand fill dune and berm.” [PPA, Art. 1, 

Para. A.] 
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40. Pursuant to the PPA, NJDEP, as “non-Federal sponsor,” is required to acquire 

the lands, easements, and rights-of-way necessary and required for the Project. 

41. Pursuant to the PPA, NJDEP, as “non-Federal sponsor,” is required to ensure 

the “continued public use” of “shores” protected by the Project. [PPA, Art. II, Para. L.] 

(emphasis added) 

42. New Jersey common law establishes a pre-existing right of public ownership of 

the shore seaward of the mean high water line together with a right of public user of an area of 

dry sand landward of the mean high water line reasonably necessary for recreation.   

43. The foregoing rule of law is termed the Public Trust Doctrine. Matthews v. Bay 

Head, 95 N.J. 306; 471 A.2d 355 (1984). 

44. The shore affected by the Project is, has been, and will be subject to a right of 

public user pursuant to the Public Trust Doctrine.  

45. To the extent dry lands are newly-created seaward of the existing mean high 

water line as a result of the Project, such lands, as a matter of New Jersey law, shall be owned 

by the State of New Jersey. City of Long Branch v. Liu, 203 N.J. 464 (2010). 

46. No acquisitions of private property are necessary in connection with the Project 

for purposes of creating a right for public use of the shore. 

47. There are no “storm protection” characteristics associated with the creation of 

rights of the general public to use privately-owned land for public beach recreation landward of 

the area subject to the Public Trust Doctrine. 

48. A Congressionally-authorized requirement, if any, that the USACOE assure 

public rights of use to the shore in connection with the Project as it relates to Plaintiffs’ 

properties is satisfied by the preexisting New Jersey Public Trust Doctrine. 
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Representations by the Defendants 

49. Pursuant to the PPA, the USACOE is required to determine the real property 

interests needed for construction, operation, maintenance, and periodic renourishment of the 

Project. [PCA, Art. III, Para A.] 

50. Pursuant to the PPA, the USACOE is required to provide NJDEP with a general 

written description, including maps, of the real property interests the USACOE determines 

must be provided for USACOE construction, operation, maintenance, and periodic 

renourishment of the Project. [PCA, Art. III, Para A.] 

51. In connection with the Project, officials of Defendant USACOE represented in 

writing to officials of affected coastal municipalities that the property rights required for the 

Project were only those “needed to construct and maintain the improvements” required by the 

Project. 

52. Officials of USACOE conceded in writing that if an action or any item had not 

been specifically authorized by Congress for the Project, the USACOE “could not do or 

construct it.” [Exhibit 4, p.2] 

53. Officials of USACOE also represented that the project design documents 

describe the project as authorized by Congress and describe the actions for which the 

USACOE required rights to perform the Project authorized by Congress.  

54. An example of the foregoing representations are set forth in a correspondence 

dated January 30, 2013 from the ACOE to the Mayor of the Borough of Mantoloking. [Exhibit 

4 annexed hereto] 

55. The project design documents provided to Plaintiffs by representatives of 

NJDEP during meetings described below do not contain any reference to, or require any action 

concerning, the creation of public beaches in perpetuity upon private property landward of the  
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area subject to a pre-existing right of public ownership of the shore seaward of the mean high 

water line together with a right of public user of an area of dry sand landward of the mean high 

water line reasonably necessary for recreation.   

56. An example of such representations to the public on the part of USACOE is 

annexed hereto as Exhibit 4.  

57. The NJDEP has represented to the USACOE, and the USACOE has represented 

to the public, through the USACOE “Manasquan Inlet to Barnegat Storm Damage Reduction 

Project, Ocean County, NJ Final Environmental Assessment (EA)” dated May, 2014, that 

private beach clubs shall remain private and eligible to charge for admission to private beaches 

as a matter wholly at the sufferance of the NJDEP to so permit such use: 

NJDEP allows private beach clubs to remain private and allow 
them to sell badges to the public for a reasonable fee. Through 
these easements the state plans on allowing these clubs to operate 
in the same manner i.e. selling badges to the public. NJDEP has 
removed all crossovers from private property from the project plan. 
These are not required for the NFS [Non-Federal Sponsor] to meet 
the project access requirement.  (emphasis added) 

58. A true copy of Appendix B to the “Manasquan Inlet to Barnegat Storm Damage 

Reduction Project, Ocean County, NJ Final Environmental Assessment (EA)” dated May, 2014 

(Response to Comments of American Littoral Society at p. 5) is annexed hereto as Exhibit 5. 

59. The representations of the NJDEP and the USACOE are inconsistent with and 

in conflict with the rights authorized, necessary and required by the USACOE for the Project 

and at variance with the rights sought to be acquired by the NJDEP and the Borough and other 

municipalities cooperating with the NJDEP as set forth in the Deed referred to below, in 

connection with the Project as described below. 
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The Deed of Dedication and Perpetual Storm Damage Reduction Easement Sought by 

NJDEP and Borough 

60. In advance of commencement of the Project, the NJDEP solicited from 

thousands of owners of private property affected by the Project, including Plaintiffs, the 

voluntary execution, without consideration, of a certain “Deed of Dedication and Perpetual 

Storm Damage Reduction Easement” (the “Deed”) 

61. A true copy of the general form of Deed employed at the outset of NJDEP’s 

attempts to secure voluntary executions of the Deed is annexed hereto as Exhibit 6. 

62. The form of the Deed was prepared by the NJDEP. 

63. NJDEP has consistently asserted that funding for the Project from the USACOE 

is contingent upon acquisition of the property and rights described in the Deed. 

64. The Deed states that the USACOE “will not participate in the Project unless the 

Grantees acquire the real property interest herein described in all real property needed for the 

Project;…” [Exhibit 6, p.1] 

65. The NJDEP has directed all coastal municipal corporations affected by the 

Project to employ the Deed in substantially the form provided by NJDEP.  

66. NJDEP has employed the Deed in the form provided by NJDEP in connection 

with acquisitions by NJDEP of similar New Jersey coastal storm protection projects and 

intends to, and has, employed the Deed in connection with acquisitions for the Project.  

67. The Deed purports to convey to the NJDEP and the Borough a “perpetual and 

assignable easement and right-of-way” to permit, inter alia, the grantee NJDEP or Borough to: 

a. Construct, preserve, patrol, operate, maintain, repair, 
rehabilitate, and replace a public beach … (emphasis added) 

68. At the same time that the Deed conveys a perpetual and assignable right to the 

Grantee NJDEP and/or Borough to operate a public beach, the same instrument recites that, 
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“nothing herein is intended or shall be deemed to change the ‘overall character’ of the Property 

as private property.” [Deed, p. 3] 

69. At the same time that Deed describes the entirety of the owners’ tax block and 

lot as the property encumbered by a grant of a perpetual easement, the Deed recites that the 

Deed will “also serve to implement the Public Trust Doctrine and ensure permanent public 

access, use and enjoyment of the beach and ocean” which Public Trust area does not extend 

beyond the limits established by law. 

70. The Public Trust Doctrine already ensures “permanent public access, use and 

enjoyment of the beach and ocean,” and requires no “implementation,” and therefore the Deed 

can be construed, or misconstrued, as creating rights in the public greater than those already in 

existence under the Public Trust Doctrine. 

71. The Deed also purports, inter alia, to define what constitutes “consideration” or 

“compensation” for the conveyance; to impose perpetual beach maintenance obligations upon 

municipal corporations; and amendments to municipal zoning ordinances in the absence of 

compliance with the Municipal Land Use Law. 

72. The Deed states that the grantor/property owner, i.e. Plaintiffs, “desires to 

cooperate” with Defendant in imposing a public beach on their private property; states that 

“…the Grantor [Plaintiffs] “acknowledges that it will benefit from the successful 

implementation of the Project”; that Plaintiff accepts as “consideration” for the conveyance 

“the benefits to be received….”   

Communications Between the Parties 

73. In connection with the Project, representatives of the Office of the New Jersey 

Attorney General and the NJDEP met with property owners in coastal municipalities affected 
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by the Project in an effort to secure the owner’s voluntary execution and conveyance of the 

Deed. 

74. The statements and explanations provided to property owners in coastal 

municipalities affected by the Project by representatives of the Office of the New Jersey 

Attorney General and the NJDEP in connection with the Deed are substantially identical to the 

statements and explanations provided to Plaintiffs as described below. 

75. By correspondence dated April 3, 2013, counsel for the Borough wrote to 

Plaintiffs and requested Plaintiffs to execute the form of Deed annexed to the letter. 

76. The Deed provided to Plaintiffs was in substantially the form described in the 

foregoing allegations. 

77. A true copy of the correspondence dated April 3, 2013 and annexed Deed is 

annexed hereto as Exhibit 7. 

78. By correspondence dated May 6, 2013, counsel for the Borough wrote to 

Plaintiffs and requested Plaintiffs to execute the form of Deed annexed to the letter. 

79. The correspondence dated May 6, 2013 aforesaid stated that the Borough had 

“no authority to change any of the State’s language from the Deed.” [p.1 Para 1.] 

80. A true copy of the correspondence dated May 6, 2013 and annexed Deed 

[Exemplar Deed as to Block 210.02 Lots 1 & 1 included] is annexed hereto as Exhibit 8. 

81. By correspondence dated May 13, 2013, the Commissioner of the NJDEP wrote 

to Plaintiffs and requested Plaintiffs to execute the Deed.  

82. The correspondence aforesaid stated that, “Property owners who convey 

easements still retain the right to use and enjoy the beach.  The public will also be permitted 

use of the replenished beach.” [p.2, Para. 2] 
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83. It is self-evident that an owner of a fee simple title which grants an “easement” 

over that property for a perpetual public beach will “still retain the right to use and enjoy the 

beach.” 

84. It is also self-evident that “the public will also be permitted use of the 

replenished beach”  inasmuch as the public already enjoys the right to use areas subject to the 

Public Trust Doctrine and the public will own, under New Jersey law, newly-created lands 

seaward of the existing high water line. 

85. The foregoing statement is indicative of the doubt, ambiguity, and uncertainty 

concerning the extent of rights intended to be acquired by way of the Deed and is inconsistent 

with the terms of the Deed. 

86. A true copy of the correspondence dated May 13, 2013 is annexed hereto as 

Exhibit 9. 

87. On several occasions between March, 2014 and November, 2014, Plaintiffs’ 

representatives met with representatives of the NJDEP and the Office of the Attorney General 

of New Jersey in connection with the Project. 

88. By correspondence dated March 17, 2014, special counsel to the NJDEP wrote 

to Plaintiffs and requested a meeting to “discuss the project and explain the project.” 

89. A true copy of the correspondence dated March 17, 2014 is annexed hereto as 

Exhibit 10. 

90. In March, 2014, Plaintiffs’ representatives met with representatives of the 

NJDEP and the Borough to discuss the Project as it related to Plaintiffs properties. 

91. At the March, 2014 meeting, NJDEP presented Plaintiff with aerial photographs 

upon which had drawn lines depicting an area of land encompassing an area consisting of 
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substantially all of Plaintiffs’ property lying between the boardwalk and the Atlantic Ocean as 

the area to be subjected to the perpetual rights described in the Deed. 

92. The aerial photographs and maps aforesaid depict various features and limits of 

the Project, including “crest of dune,” “toe of dune,” “edge of berm,” and the like, but contain 

no description of an area intended for establishment of a public beach.  

93. The USACOE project design documents provided to Plaintiffs by NJDEP do 

not indicate any requirement for the full panoply of rights or covering the entire spatial area 

described in the Deed. 

94. Based upon the Deed, the area of land sought to be encumbered by NJDEP with 

a perpetual public recreational beach is coterminous with the outbound extents of the Project 

area depicted on the maps aforesaid provided by NJDEP to Plaintiffs and is not limited to an 

area of land coterminous with the area of land subject to public user under the Public Trust 

Doctrine. 

95. At the March, 2014 meeting, representatives of the NJDEP and the Borough 

represented to Plaintiffs that the Deed did not affect Plaintiff’s ownership and right to operate 

their private, open-to-the-public-for-a fee beach following execution of the Deed. 

96. The terms of the Deed presented to Plaintiffs and prior representations of 

NJDEP were inconsistent with such representations.  

97. Plaintiffs were advised that the precise terms of the Deed were mandated by the 

USACOE and could not be modified. 

98. At a subsequent meeting between the parties in the spring of 2014, this time 

including a representative of the Office of the Attorney General of New Jersey, Plaintiffs were 

advised that Plaintiffs would be provided with a “side agreement” executed by the Borough, 
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but not the NJDEP or the USACOE, permitting Plaintiffs to continue to have the right to 

operate their private, open-to-the-public-for-a fee beach subsequent to execution of the Deed. 

99. As explained and described to Plaintiffs, such a “side agreement” would be 

unenforceable against the NJDEP to which the Deed grants, inter alia, a perpetual right to 

NJDEP to operate a public beach. 

100. Plaintiffs were again advised that the precise terms of the Deed were mandated 

by the USACOE and could not be modified. 

101. At a subsequent meeting between the parties on June 13, 2014, this time 

including the Commissioner of the NJDEP and the NJDEP Director of the Office of Flood 

Hazard Risk Reduction Measures, Plaintiffs were advised that “all NJDEP wanted” was “the 

ability to construct a dune system.” 

102. The representations of the NJDEP and the Office of the Attorney General of 

New Jersey were inconsistent with and in conflict with the provisions of the Deed and prior 

representations of the NJDEP. 

103. During all the discussions between Plaintiffs and NJDEP, the representatives of 

the NJDEP and the Office of the Attorney General of New Jersey represented to Plaintiffs that 

the exact terms and conditions of the Deed were mandated by Defendant USACOE. 

104. The representations to Plaintiffs by NJDEP were in substantial conformity with 

statements of the Administrator of the NJDEP Office of Engineering and Construction to the 

effect that, according to NJDEP, the NJDEP could not authorize the USACOE to bid the 

Project without all required “easements” [Deeds] from shorefront owners in affected 

municipalities as described below.   
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105. For example, in connection with the Barnegat Inlet to Little Egg Inlet storm 

protection project being simultaneously carried out by the NJDEP and USACOE and involving 

a substantially identical Deed, the Administrator of the NJDEP Office of Engineering and 

Construction advised the Mayor of the Borough of Surf City that, “The state can not (sic) 

authorize the USACE to bid this project without all required easements [Deeds].” 

106. During the discussions between Plaintiffs and NJDEP, the representatives of the 

NJDEP and the Office of the Attorney General of New Jersey represented to Plaintiffs that the 

form of the Deed was non-negotiable because the USACOE would not permit a modification 

of the list of property rights to be acquired as described in the Deed. 

107. The representations of the NJDEP and the USACOE are inconsistent with and 

in conflict with the rights conveyed by the Deed and sought to be acquired by the NJDEP and 

the Borough and other municipalities cooperating with the NJDEP in connection with the 

Project as described below. 

108. On November 14, 2014, a representative of the Office of the New Jersey 

Attorney General forwarded an email enclosing the NJDEP’s a modified form of Deed in an 

effort to have Plaintiffs execute such modified Deed.  

109. A true copy of the Deed submitted to Plaintiffs on November 14, 2014 is 

annexed hereto as Exhibit  11. 

110. The modified Deed did not resolve any of the doubt, ambiguity, and controversy 

concerning the Deed or the precise rights authorized or required for the Project by the 

USACOE as described in the within Complaint. 
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111. As with all prior forms of Deed presented to Plaintiffs, no metes and bounds 

description of land areas to be encumbered was provided beyond a description of Plaintiffs 

entire Tax lot designation. 

112. Plaintiff has refused to execute any Deed in any form requested by the NJDEP 

or Borough. 

Evasion of Requirements of Uniform Relocation Assistance and Real Property Acquisition 

Policies Act of 1970 and the New Jersey Eminent Domain Act 

113. Article III Section D of the PPA requires NJDEP, as a non-Federal sponsor, to 

“comply with the applicable provisions of the Uniform Relocation Assistance and Real 

Property Acquisition Policies Act of 1970, Public Law 91-646, as amended (42 U.S.C. 4601-

4655) (“Uniform Act”) , and the Uniform Regulations (“Uniform Regulations”) contained in 

49 C.F.R. Part 24, in acquiring real property interests for construction, operation, maintenance, 

and periodic renourishment of the Project and shall inform all affected persons of applicable 

benefits, policies, and procedures in connection with said Act.” 

114. The Uniform Act and Uniform Regulations require that acquisitions be carried 

out in a manner similar to the New Jersey Eminent Domain Act. 

115. The Uniform Act and Uniform Regulations prohibit coercive action in order to 

induce an agreement on the price to be paid for the property. 

116. During the discussions between Plaintiffs and representatives of the NJDEP and 

Office of the Attorney General of New Jersey, Plaintiffs were advised that the requirements of 

the Project would not allow sufficient time for the NJDEP or the Borough to comply with the 

requirements of the New Jersey Eminent Domain Act of 1971, N.J.S.A.20:3-1 et seq. 
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117. The New Jersey Eminent Domain Act of 1971 is applicable to each and every 

instance wherein state government, or its agencies or instrumentalities, including municipal 

corporations, seek to take private property for public use within the State of New Jersey . 

118. The New Jersey Eminent Domain Act of 1971 requires, inter alia, that as a 

mandatory precondition to the institution of an action to condemn, the condemning agency 

must identify the property and rights to be condemned, prepare a map thereof, obtain an 

appraisal of the property and rights to be condemned, make an offer of compensation to the 

owner in an amount not less than the condemnor’s approved appraisal, and engage in a process 

of bona fide negotiations with the owner. 

119. The New Jersey Eminent Domain Act of 1971 provides, inter alia, that a 

condemning agency may not take possession nor an indefeasible title to property unless and 

until a court determines that the condemning agency has the authority, and has duly exercised 

the authority to condemn, and has deposited with the Clerk of the Court an amount not less 

than the amount of its approved appraisal. 

120. Representatives of the Office of the Attorney General of New Jersey advised 

Plaintiffs that NJDEP and/or the Borough would “take” Plaintiffs’ properties in advance of 

compensation therefor pursuant to asserted authority under either the New Jersey Disaster 

Control Act, N.J.S.A. App. A:9-51.5 (applicable to municipalities) or N.J.S.A. 12:3-64 

(applicable to NJDEP). 

121. Both N.J.S.A. App. A:9-51.5 and N.J.S.A. 12:3-64 are cited in Executive Order 

140 as authority for takings of private property in advance of compensation to the owner 

thereof. 
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122. Neither N.J.S.A. App. A:9-51.5 nor N.J.S.A. 12:3-64 (partially repealed) 

authorize the taking of title to real estate in advance of compensation to the owner thereof in 

accordance with the Eminent Domain Act of 1971. 

123. NJDEP has advised plaintiffs that, as to Plaintiffs’ properties, NJDEP has 

authority to take, and has taken, or that the Borough has the authority to take, and has taken, 

the property rights described in the Deed. 

124. The foregoing allegation is supported by the certification by NJDEP to the 

USACOE that the NJDEP has already acquired the lands, easements, and rights-of-way 

necessary and required for the Project. 

125. During Plaintiffs discussions with representatives of the NJDEP and the Office 

of the Attorney General aforesaid, the NJDEP made a monetary offer to Plaintiffs in return for 

Plaintiffs’ execution of the Deed. 

126. The actions and statements of NJDEP and its representatives aforesaid are 

intended to coerce Plaintiffs to come to agreement on a price to be paid for Plaintiff’s property. 

127. Consistent with its position as expressed to Plaintiffs, NJDEP has asserted 

before this Court and the state courts its rights to take private property through means of an 

Administrative Order (in the case of the NJDEP) or through means of the Disaster Control Act 

(in the case of a cooperating municipality) without first complying with the Uniform Act and 

Uniform Regulations and the New Jersey Eminent Domain Act. 

128. Indicative of the statewide application of the form of Deed submitted to 

Plaintiffs, on October 1, 2014, by Administrative Order, the NJDEP employed the Deed in 

substantially identical form in connection with its exercise of asserted authority under N.J.S.A. 

12:3-64 in connection with the “Barnegat Inlet to Little Egg Inlet, New Jersey hurricane and 
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storm damage reduction project,” a project governed by an agreement between the USACOE 

and NJDEP similar to the Project and proceeding simultaneously therewith. 

129. The form of Administrative Order states that: 

The New Jersey Department of Environmental Protection Office of 
Flood Hazard Risk Reduction Measures hereby immediately enters 
upon and takes real property interest(s) in those parcels set forth in 
Exhibit A.  

*** 

The nature of the real property interest(s) described in the form of 
Deed of Easement attached hereto shall conform with those 
interest(s) described in the form of Deed of Easement… (emphasis 
added) 

130. A true copy of Administrative Order 2014-13 is annexed hereto as Exhibit 12.  

The Deed is annexed as Exhibit C thereto. 

131. Indicative of the doubts on the part of the USACOE concerning the authority of 

the NJDEP to take private property other than through compliance with the Uniform Act and 

the Eminent Domain Act, Article 5, section D of the PPA provides that: 

Notwithstanding any other provision of this Agreement, the Non-
Federal Sponsor shall not be entitled to credit for costs incurred by 
the Non-Federal Sponsor: 

*** 

4.  to defend against claims or litigation relating to an exercise of 
the authority provided by N.J.S.A. App. §§ A:9-51.5-51.7 or 
N.J.S.A. § 12:3-64, except for costs solely related to the amount of 
compensation due to private owners for real property interests 
taken for the Project. 

Project Immanency and Actions in Furtherance Thereof 

132. The taking of real property interests in Plaintiffs’ properties and of other 

similarly-affected shorefront owners for purposes of the Project is imminent. 
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133. NJDEP has already certified to the USACOE that NJDEP has acquired all real 

property interests needed for construction, operation, maintenance, and periodic renourishment 

of the Project. 

134. The certification of the NJDEP to the USACOE was premised upon the asserted 

authority of the NJDEP and cooperating municipal corporations under New Jersey Disaster 

Control Act, N.J.S.A. App. A:9-51.5 and N.J.S.A. 12:3-64. 

135. Neither N.J.S.A. App. A:9-51.5 and N.J.S.A. 12:3-64 provide authority for the 

taking of private property in advance of compensation to the owner nor in advance of 

compliance with the New Jersey Eminent Domain Act and the Uniform Act and Uniform 

Regulations. 

136. The taking of real property interests in Plaintiffs’ properties and of other 

similarly-affected shorefront owners for purposes of the Project will irreparably harm Plaintiffs 

(and other similarly-affected shorefront owners) as their title will be encumbered or destroyed 

and the construction of engineered dunes on Plaintiffs’ properties will result in irreversible 

physical changes to Plaintiffs’ (and other affected) properties. 

137. On or about December 17, 2013, the Borough of Point Pleasant Beach adopted 

Ordinance 2013-42 entitled “An Ordinance of the Borough of Point Pleasant Beach, County of 

Ocean and State of New Jersey, Authorizing the Acquisition of Certain Interests in Real 

Properties by Negotiation, Purchase, Condemnation or Eminent Domain, Said Properties Being 

identified on the Annexed Schedule and Parcel Maps.” 

138. A true copy of the Ordinance is annexed hereto as Exhibit 13. 

139. Ordinance 2013-42 recites both N.J.S.A. App. A:9-51.5 and N.J.S.A. 12:3-64 as 

authority for takings of private property in advance of compensation to the owner thereof. 
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140. Ordinance 2013-42 recites, inter alia, that the purpose of said acquisitions is “for 

storm and damage and flood area mitigation.”  

141. Ordinance 2013-42 recites, inter alia, that the purpose of said acquisitions is in 

furtherance of Flood Hazard Risk Reduction Measures authorized by Executive Order 140. 

142. Ordinance 2013-42 recites, inter alia, that municipal acquisitions are to be 

conducted “in conjunction with the Office of Flood Hazard Risk Reduction Measures within the 

New Jersey Department of Environmental Protection.” 

143. The properties identified for total or partial acquisition within Ordinance 2013-42 

include Plaintiffs’ properties. 

144. Ordinance 2013-42 describes the property rights to be acquired from Plaintiffs as 

an “irrevocable, perpetual, permanent easement” without further description. 

145. Ordinance 2013-42 describes the land area to be acquired from Plaintiffs as “a 

portion” of tax Blocks and Lots owned or leased by Plaintiffs without any description of the 

precise land area to be acquired. 

146. The acquisitions authorized by Ordinance 2013-42 are coextensive, and are 

intended to be coextensive, both in spatial extent and in terms of specific property rights to be 

acquired, with the acquisitions necessary for the Project to be carried out by the USACOE 

pursuant to the PCA. 

147. Supporting Plaintiffs’ belief, the Township of Long Beach, Ocean County, New 

Jersey, acting in conjunction and pursuant to an agreement with the NJDEP, employed the Deed 

in the identical form presented to Plaintiffs and other similarly affected coastal owners in 

connection with a taking of private property in Long Beach Township for purposes of the 

Manasquan to Little Egg storm protection project. 
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148. Pursuant to the New Jersey Eminent Domain Act, N.J.S.A.20:3-1 et seq., the 

condemnation process commences with an appraisal of the property to be condemned with notice 

to the owner and an opportunity for the owner to attend the appraisal inspection. 

149. On November 13, 2014, the Borough of Point Pleasant Beach, through a real 

estate appraiser, notified Plaintiffs that the appraiser had been retained by the Borough of Point 

Pleasant Beach to perform an appraisal of “the property rights that are needed in connection with 

the United States Army Corps of Engineers Manasquan Inlet to Barnegat Inlet Hurricane and 

Storm Damage Reduction Project” with respect to the Plaintiffs’ properties. 

150. By notice posted October 21, 2014, the USACOE advertised for bids of a 

contract to construct the Project and has announced that construction could begin in 2015. 

151. A true copy of the notice posted October 21, 2014 is annexed hereto as Exhibit 

14. 

152. On information and belief, no construction contract has been awarded and the 

construction of dunes in the Borough of Point Pleasant Beach has not commenced. 

FIRST COUNT 

(Preliminary Injunctive Relief) 

153. Plaintiffs repeat and reallege the allegations of the Allegations Common to All 

Counts of the complaint as if set forth at length herein. 

154. Plaintiffs are likely to succeed on the merits seeking declaratory relief for the 

reasons set forth in the Allegations Common to All Counts. 

155. A denial of the requested injunctive relief will result in irreparable harm 

because NJDEP will, itself or through a municipal proxy, take Plaintiffs’ private property in 
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advance of making compensation and will violate Plaintiffs’ rights under the United States 

Constitution and the New Jersey Constitution. 

156. A denial of the requested injunctive relief will result in irreparable harm 

because construction of the Project will alter Plaintiffs’ unique real property and their interests 

therein. 

157. In the absence of a declaration settling the controversy whether the USACOE 

may lawfully rely on the certification of the NJDEP that NJDEP has already acquired, under 

authority of the New Jersey Disaster Control Act, N.J.S.A. App. A:9-51.5 or N.J.S.A. 12:3-64, 

the lands, easements, and rights-of-way necessary and required for the Project, the USACOE 

will go forward with a Project in violation of 33 U.S.C. 426(e)(3)(B)(i). 

158. A denial of the requested injunctive relief will result in presumptive irreparable 

harm because, by virtue of the Takings Clause and the Due Process Clause of the United States 

Constitution, corollary provisions of the New Jersey Constitution and the Eminent Domain 

Act, this case concerns matters affecting the public interest which have been codified by law 

and the violations of which entitle Plaintiffs to preliminary injunctive relief even absent 

irreparable harm. 

159. Granting a preliminary injunction will not harm the Defendant, as Plaintiffs 

seek to maintain the status quo pending a determination in this action.   

160. The injunction sought is in the public interest.  It is within the public interest to 

ensure that federal and state agencies act within the limits set by the United States and New 

Jersey Constitutions, respectively, as well as within their statutorily granted powers.  

161. In the absence of a declaration settling the controversy concerning precisely 

what rights, covering what lands, are necessary and required for the Project by the USACOE, 
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hundreds of state condemnation actions, including actions affecting Plaintiffs, are threatened to 

be instituted in the courts of the State of New Jersey affecting the property of owners who 

refused to sign the Deed. 

162.  In the absence of a declaration settling the controversy concerning precisely 

what rights, covering what lands, are necessary and required for the Project by the USACOE 

(as opposed to rights sought by NJDEP but not required for the Project), hundreds of state 

condemnation actions will go forward shrouded in ambiguity, doubt and controversy 

concerning the scope and lawfulness of the takings resulting in wasteful, unproductive, time-

consuming, expensive and unnecessary litigation. 

163. The Court should exercise its discretion and not require the posting of any 

security upon the issuance of temporary restraints. 

SECOND COUNT 

(Declaratory Judgment As To Lands, Easements, and Rights-of-way Necessary  

and Required for USACOE Participation in the Project.) 

164. Plaintiffs repeat and reallege the allegations of the First Count of the complaint 

as if set forth at length herein. 

165. The inconsistencies between the oral and written representations of the 

USACOE and the NJDEP and the Borough concerning the provisions of the Deed have created 

an issue of doubt, ambiguity and controversy affecting Plaintiffs (as well as hundreds of New 

Jersey shorefront property owners) who refused to sign the Deed and are subject to an 

involuntary taking of their property for purposes of the Project.  

166. The condemnation actions likely to be instituted as a result of the controversy 

concerning precisely what rights covering what lands are necessary and required for the Project 

by the USACOE are either unnecessary in their entirety, unnecessary in part, or subject to 
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multiple and duplicative litigations affecting a hundreds of property owners, including 

Plaintiffs, and burdening the public generally.  

THIRD COUNT 

(Violations of Federal and State Law in Acquiring Property Interests) 

167. Plaintiffs repeat and reallege the allegations of the prior counts of the complaint 

as if set forth at length herein. 

168. Inasmuch as the USACOE has advertised the Project for bids, it appears 

reasonably certain that the NJDEP has certified to USACOE that it has acquired all property 

rights needed for various beach replenishment projects even though it knew or should have 

known that the acquisition authority it relied upon violated both state and federal law.  

169. The NJDEP, individually and in concert with certain municipalities involved in 

the Project, has claimed authority to “take” property from private property owners without 

complying with the requirements of the New Jersey Eminent Domain Act of 1971, N.J.S.A. 

20:3-1, et seq., or the Uniform Property Acquisition Act. 

170. Such actions include, by way of example, purporting to seize private property 

by issuing and recording an Administrative Order pursuant to N.J.S.A 12:3-64 or a municipal 

“taking” pursuant to the Disaster Control Act and without following the requirements of state 

and federal law to give notice, appraise the property interest being sought, make an offer of 

compensation, negotiate in good faith and initiate an eminent domain action, including deposit 

of the estimated compensation with the court, if the property owner does not voluntarily agree 

to sell the property interest being sought.  

171. Such actions are in violation of Federal and state law 
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs respectfully requests judgment and relief as follows: 

Injunctive Relief 

A) A temporary restraining order and preliminary injunction enjoining and 

restraining USACOE from advertising or awarding any contract for the construction of the 

“Manasquan Inlet to Barnegat Inlet Storm Damage Reduction Project” in advance of a 

determination by the Court on the merits of the within action; 

B) A temporary restraining order and preliminary injunction enjoining and 

restraining the USACOE from reliance upon any certification by the NJDEP that the NJDEP has 

acquired the lands, easements, and rights-of-way necessary and required for the Project as 

required by 33 U.S.C. 2213 (i). 

C) A temporary restraining order and preliminary injunction enjoining and 

restraining the NJDEP from certifying to the USACOE that it has acquired the lands, easements, 

and rights-of-way necessary and required for the Project as required by 33 U.S.C. 2213 (i) until 

NJDEP has acquired all such interests as a matter of law pursuant to the New Jersey Eminent 

Domain Act. 

D) A temporary restraining order and preliminary injunction enjoining and 

restraining all Defendants, or persons acting on their behalf or in concert with them, from 

performing appraisals, recording title instruments, filing condemnation actions, or entry upon 

Plaintiffs’ properties to commence construction of the Project, or for any other purpose, in 

advance of a determination by the Court on the merits of the within action; 

E) A temporary restraining order and preliminary injunction enjoining and 

restraining all Defendants, or persons acting on their behalf or in concert with them, from entry 
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upon Plaintiffs’ properties to commence construction or for any other purpose without first 

complying with the procedural and substantive requirements of the Uniform Property 

Acquisition Act and the Eminent Domain Act, N.J.S.A. 20:3-1, et seq.  

Declaratory Relief 

F) For a declaration as a matter of law of the precise extent and nature of the taking 

of private property that is authorized, necessary and required by the USACOE for the 

“Manasquan Inlet to Barnegat Inlet Storm Damage Reduction Project” including: 

a. For a declaration as a matter of law that the United States Army Corps of 

Engineers is not authorized to require, has not required, and does not require 

for purposes of the “Manasquan Inlet to Barnegat Inlet Storm Damage 

Reduction Project” the acquisition of perpetual rights in private property for 

purposes of establishing recreational public beaches landward of the area 

already subject to public ownership and rights of public user pursuant to the 

New Jersey Public Trust Doctrine. 

b. For a declaration as a matter of law that the United States Army Corps of 

Engineers (“USACOE”) is not authorized to require, has not required, and 

does not require for purposes of the “Manasquan Inlet to Barnegat Inlet Storm 

Damage Reduction Project” the acquisition of perpetual rights in private 

property as stated in the Deed. 

c. A declaration invalidating any requirement of the USACOE that NJDEP 

obtain perpetual rights for public recreational beach use landward of the area 

already subject to public ownership and rights of public user pursuant to the 
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New Jersey Public Trust Doctrine in order to obtain funding from the Army 

Corps of Engineers for the Project. 

G) A declaration that any certification provided by the NJDEP to the USACOE to the 

effect that NJDEP has, as of the present time, acquired the lands, easements, and rights-of-way 

necessary and required for the Project as required by 33 U.S.C. 2213 (i) is invalid and of no force 

or effect. 

H) A declaration that the NJDEP and the Borough may only acquire rights of title 

and possession to real property interests in Plaintiffs’ property by complying with the Eminent 

Domain Act of 1971 and the Uniform Relocation Assistance and Real Property Acquisition 

Policies Act of 1970, Public Law 91-646, as amended (42 U.S.C. 4601-4655), and the Uniform 

Regulations contained in 49 C.F.R. Part 24. 

I) Such other relief as this Court deems just, proper, and equitable. 

 LOCAL RULE 201.1 CERTIFICATION 

 I hereby certify that the above referenced action is not subject to Compulsory Arbitration 

pursuant to Local Civil Rule 201.1 as Plaintiffs seek relief other than monetary damages. 

LOCAL RULE 11.1 CERTIFICATION 

172.  Pursuant to Local Rule 11.1, Plaintiffs hereby certify that there are a 

related actions pending in any courts as follows:  Tomasi, et al v. Township of Long Beach, 

United States District Court for the District of New Jersey, Civil Action No. 3:14-CV-07319-

PGS-LHG; Margate City, New Jersey v. United States Army Corps of Engineers, et al, United 

States District Court for the District of New Jersey, Civil Action No. 14-CV-7303 (RMB); 

Minke Family Trust v. Township of Long Beach, Superior Court of New Jersey, Docket #OCN-

L-003033-14; Carolan, et al v. Township of Long Beach, Superior Court of New Jersey, 
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Docket # OCN-L-003379-14, pursuant to which aspects of the Project and related projects 

including aspects in common with the Project are challenged. 

       McKIRDY and RISKIN, PA. 
       Attorneys for Plaintiffs 
 
 
 
       By: s/ JOHN H. BUONOCORE, JR.  
        

McKirdy and Riskin. P.A. 

136 South Street 
Morristown, New Jersey 07960 
Telephone: 973-539-8900 
eminentdomain@mckirdyriskin.com 
 
 

Date: December 16, 2014 
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