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UNITED STATES DISTRICT COURT
DISTRICT OF WYOMING

IRON BAR HOLDINGS, LLC, a North
Carolina limited liability company
registered to do business in Wyoming,

Plaintiff,
Case No. 22-CV-67-SWS

V.

BRADLEY H. CAPE, ZACHARY M.
SMITH, PHILLIP G. YEOMANS, and
JOHN W. SLOWENSKY,

Defendants.

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT

This matter comes before the Court on the following cross motions for summary
judgment:
(1)  Plaintiff’s Motion for Partial Summary Judgment and supporting memorandum
(ECF 63, 64), to which Defendants responded (ECF 68); and
(20  Defendants’ Motion for Summary Judgment and supporting memorandum
(ECF 65, 66), to which Plaintiff responded (ECF 67), and Defendants provided
a limited reply (ECF 75) with the Court’s leave.
The Court heard oral argument on the motions on May 10, 2023. (ECF 76.) Having
considered the parties’ submissions, the arguments of counsel, the record, the amici briefs
(ECF 42, 45), and being otherwise fully advised, the Court finds, concludes, and orders as set

forth here.
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INTRODUCTION

Plaintiff privately owns a significant amount of real property on Elk Mountain in
Carbon County, Wyoming. (Am. Compl. Y 1, 11; ECF 37-1.) Much of Plaintiff’s private
property borders and surrounds federal public lands managed by the U.S. Department of
Interior Bureau of Land Management (BLM), state public lands managed by the State of
Wyoming, and township lands managed by the Town of Hanna. (ECE 64-9; see also ECE 66-

2.) Many of the private and public lands meet at their corners, forming a checkerboard pattern,

as roughly demonstrated here:

The points of contact at each corner meet at an infinitely small point and, “like a point in
mathematics, are without length or width.” Mackay v. Uinta Development Co., 219 F. 116, 118
(8th Cir. 1914.) In brief, the torrured path resulting in this generally 40-mile wide checkerboard
pattern of land ownership (20 miles on each side of the railroad track) has been summarized
thusly:

History and politics have complicated the pattern of land ownership in the
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West. To promote western expansion in the nineteenth century, the federal
government encouraged the construction of rail lines through the West by
granting every other 640-acre parcel along rail corridors to a railroad company.

The hope was that the lands remaining with the government would increase in

value as the companies built rail lines, which the government would later sell at

high prices. The plan was successful further east, but the government struggled

to sell the lands in the arid West. The result of this failed venture is the

checketboard pattern of public and private land that now plagues much of the

West.

Hannah Solomon, Wyoming’s Data Trespass Laws Trample First Amendment Rights, 18 Vt. ]. Envtl.
L. 346, 353-54 (2016) (footnotes omitted); see also Leo Sheep Co. v. United States, 440 U.S. 668,
670-77 (1979) (discussing the circumstances and events resulting in the creation of the
checkerboard pattern of land ownership that petsists today in parts of the West).

“It is at once apparent that this checkerboard ownership pattern necessarily impedes
the ability of government employees and the general public to travel to and from federal land,
as frequently the only access routes travers private property.” United States v. 82.46 Acres of
Land, More or Less, Situate in Carbon Cnty, Wyo., 691 F.2d 474, 475 (10th Cir. 1982). This lawsuit
involves the decades-long dispute of whether an individual is subject to civil liability for
trespassing if they travel by foot through the checkerboard from public land to public land at
the corners, while never touching private land and not damaging private property, without the
permission of the owner(s) of the adjoining private land(s). The Court finds the century-old
case of Mackay v. Uinta Development Co., 219 F. 116 (8th Cir. 1914), which also originated in the
District of Wyoming, provides the answer and allows such corner crossing by foot without
trespass liability.

SUMMARY JUDGMENT STANDARD OF REVIEW

Summary judgment is appropriate where “there is no genuine dispute as to any material
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fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). A
dispute is genuine “if there is sufficient evidence on each side so that a rational trier of fact
could resolve the issue either way,” and it is material “if under the substantive law it is essential
to the proper disposition of the claim.” Becker ». Bateman, 709 F.3d 1019, 1022 (10th Cir. 2013)
(internal quotation marks omitted). Testimony or other evidence “grounded on speculation
does not suffice to create a genuine issue of material fact to withstand summary judgment.”
Bones v. Honeywell Int’), Inc., 366 F.3d 869, 876 (10th Cit. 2004).

The Court views the record and all reasonable inferences that might be drawn from it
in the light most favorable to the party opposing summary judgment. Dab/ v. Charles F. Dab/,
M.D., P.C. Defined Ben. Pension Trust, 744 F.3d 623, 628 (10th Cir. 2014). “Cross-motions for
summary judgment are to be treated separately; the denial of one does not require the grant
of anothet.” Buel/ Cabinet Co. v. Sudduth, 608 F.2d 431, 433 (10th Cir. 1979)

Generally, the moving party has “both the initial burden of production on a motion
for summary judgment and the burden of establishing that summary judgment is appropriate
as a matter of law.” Kannady v. City of Kiowa, 590 F.3d 1161, 1169 (10th Cir. 2010) (quoting
Trainor v. Apollo Metal Specialties, Inc., 318 F.3d 976, 979 (10th Cir. 2003)). If the moving party
catries this initial burden, the nonmoving party may not rest on its pleadings but must bring
forward specific facts showing a genuine dispute for trial. Id. (citing Jenkins v. Wood, 81 F.3d
988, 990 (10th Cir. 1996)).

FACTS

1 2020 Hunt and Corner Crossings

In the fall of 2020, Defendants Cape, Smith, and Yeomans traveled from their homes
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in Missouri to Carbon County to hunt big game on Elk Mountain. (Am. Compl. { 2-4, 18;
Answer to Am. Compl. 4 3-5; 19.) They each had a valid hunting license and/or tag to hunt
in the area. (ECF 66 p. 10.) They drove on a public road, Rattlesnake Pass Road, to Section
14, which is public land managed by the BLM, where they parked and set up their camp. (Cape
Depo. 42:13-15.) Over the next several days, they hunted on several sections of public land
in a south-southeastern direction from their camp, specifically on Sections 24, 30, 36, and 26

(zd. 31:4-12), which are shown on the following map.

This map is an excerpt from Plaintiff’s Exhibit 8 (ECF 64-9), but the Court notes Plaintiff also

owns Sections 13 and 23, though not denoted on the map. (ECF 64 p. 3; ECF 68 p. 2; ECF
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66 p. 4.) Each numbered Section is one square mile (640 acres) of land. (ECF 66-15 p. 7.)
Upon approaching the northwest corner of public Section 24 from public Section 14
(denoted at Pin Drop 8 on the map above), the three hunters were met with two steel posts,
each with a “No Trespassing.” sign, that were connected together with a chain, a padlock, and
some wire. One post was installed in Section 13 (private) and the other in Section 23 (private),
and the chain and wire ran through the air over the corner of Sections 13, 24, 23, and 14, as

shown here from Defendants’ Exhibit E (ECLE 66-5).

The survey marker (“brass cap”) shown in the photo between the two signs protruding about

a foot out of the ground designates the “corner” where Sections 13, 24, 23, and 14 meet. (ECF
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66 pp. 3-4.) Other than these chained-together signs, there were no posts, fencing, or buildings
within one-quarter of a mile of the corner. (Grende Depo. 43:4-8.)

With their backpacks and hunting gear, Defendants Cape, Smith, and Yeomans could
not fit between the signs and under the chain to move from Section 14 to Section 24. (ECF
66 p. 6; see Grende Depo. 42:19-23 (agreeing the chain and lock “present a physical obstacle
to anyone who is walking from Section 14 to Section 24 across the corner”).) So, one by one,
each grabbed one of the steel posts and swung around it, planting their feet only on Sections
14 (BLM) and Section 24 (BLM) but passing through the airspace above Section 23 (Plaintiff)
and/or Section 13 (Plaintiff). (ECF 64 p. 4; ECF 68 pp. 3-4.) In holding onto the steel posts
and swinging around them to cross from Section 14 to Section 24, there is no evidence the
Defendants caused any damage to Plaintiff’s property. (Grende Depo. 27:3-25.)

They then proceeded with their hunt on the public land. At the other corners they
crossed (denoted as Pin Drops 1, 2, and 5 on the above map), there were no further physical
barriers such as steel posts and chain, so the hunters simply stepped or jumped over the survey
marker/brass cap from public land to public land, again passing momentatily through airspace
above Plaintiff’s privately-owned land. (See, ¢.g., ECF 64 p. 8; ECF 68 p. 2; Cape Depo. 58:11-
24 (describing stepping over the survey marker from Section 36 (BLM) to Section 26 (BLM));
Yeomans Depo. 39:10-18.) The hunters spent about a2 week hunting in the area and crossed
the corners multiple times using the methods described. (ECF 64 p. 4; ECF 68 p. 2.)

Plaintiff observed Defendants Cape, Smith, and Yeomans during their 2020 hunt and
did not approve of Defendants’ presence. Plaintiff never consented to Defendants entering

its property or airspace in any manner. (ECF 64 p. 8; see ECF 68 pp. 3-5.) Prior to 2020,
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Plaintiff instituted an ongoing practice of having its employees confront or interact with a
“suspected trespasser” found on or near Plaintiff’s property, even if the person was found
while on public land. (Eshelman Depo. 32:12-34:8, 66:17-25.) The suspected trespasser is
instructed to leave, but if they resist, Plaintiff will contact local law enforcement, including the
Wyoming Game & Fish Department, to seek a criminal trespass citation or other prosecution.
(ECF 66 p. 9.) And if in Plaintiff’s view law enforcement takes insufficient action on the
matter, Plaintiff will continue to contact law enforcement to push the matter and will also
contact the local prosecutor’s office to request crinﬁnal prosecution. (Id. p. 9.) Finally, as
here, Plaintiff may also institute a civil action against the suspected trespasser. (Id. p. 10.)
Probably obvious at this point, Plaintiff considers corner crossing to be an invasion of the
airspace above its land that constitutes unlawful trespassing. (Eshelman Depo. 60:20-25,
63:13-23, 78:9-14, 83:25-84:8.)

In 2020, Plaintiff’s property manager, Steven Grende, confronted the Defendants
when he found them on public land because he determined they could only reach such public
land by trespassing, whether by corner crossing through Plaintiff’s airspace or otherwise.
(ECF 66 p. 10; Grende Depo. 68:9-20; Smith Depo. 25:17-26:17.) When he requested they
leave the area, the hunters refused. (Yeomans Depo. 81:18-82:6.) Mr. Grende then contacted
law enforcement to complain about the alleged trespassing. (Smith Depo. 56:4-11.) The
hunters explained to the responding sheriff’s deputy that they had corner crossed from public
land to public land without touching private land, and law enforcement did not issue any
warning or citation to the hunters in 2020. (Cape Depo. 105:3-23; Smith Depo. 56:1-57:23;

Yeomans Depo. 80:14-81:14.) The three hunters successfully completed their hunting trip as
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planned that year and then returned home.

There is no evidence the three hunters physically touched the surface of Plaintiff’s land
when corner crossing or caused any damage to Plaintiff’s private property in 2020. (Grende
Depo. 22:12-24:20.)

2. 2021 Hunt and Corner Crossings

The three hunters plus Defendant Slowensky returned to the same area in the fall of
2021 to hunt. This time, in an effort to not touch Plaindff’s steel posts when crossing from
public Section 14 to public Section 24, they brought a steel A-frame ladder that Defendant
Cape had constructed. (ECF 64-10; Cape Depo. 77:2-22; Smith Depo. 34:1-5; Yeomans
Depo. 43:20-44:12.) As shown here in a cropped portion of Plaintiff’s Ex. 9 (ECF 64-10), the
ladder straddled over the lower “No Trespassing” sign, with two feet resting on Section 14

and the other two feet on Section 24. (HCF 66-15 p. 8.)
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