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T10N, AND HUExEME, MALIBU & Port Los ANGELES
Rawwway, A CorroraTioN,

Plawntiffs in Error,
vSs. '

County oF Los ANGELES,
Defendant 1. Error.

RinpeE CoMprany (A CorPORATION), |
Plaintrff wtn Ervor.

County oF Los ANGELES,
Defendant 1 Eirror.

-~ I |

REPLY BRIEEF OF PLAINTIFFS IN ERROR.

STATEMENT OF THE CASE.

As has heretofore been stated, the record in this
case embraces two separate appeals, being two sep-
arate condemnation actions, No. B-43572 and No.
B-59443, respectively (Tr., Vol. I, Fols. 1-119 and 553-
077). Both of these cases were by stipulation of the
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parties and by order of the court tried at the same
time, but not consolidated. (Tr., Vol. I, Tol. (643.)

Another case, No. 65893, is referred to in the stipu-
lation, but was decided in favor of these plaintiffs in
error and need not be further considered.

In the court of first instance the plaintiffs 1n errer
raised the question of the constitutionality of Section
1241 of the Califormia Code of Civil Procedure, which
section 1s set out in full at pages 66-68 of the opening
brief of plaintiffs in error. That question was raised
by a special defense in the amended answer of May
K. Rindge, which special defense alleged in substance
that the proposed roads were located entirely upon
private property, were not a public necessity, and that
the condemmnation would be for private purposes and
in contravention of the provisions of the Constitution
of the United States and parficularly in violation of
the Fourteenth Amendment to the Constitution of the
United States and would be void and without due
process of law and would constitute a denial to the
defendants of the equal protection of the laws. (Tr.,
Vol. I, Fols. 303-315.) The same defense was alleged
in the amended answer of the Rindge Company. The
County of Los Angeles, the original plaintiff and the
present defendant in error, moved to strike out this
special defense ‘‘upon the grounds and for the rea-
son that all of the matter asked to be stricken out and
each of the separate matters, is irrelevant and 1mma-
terial and constitutes mere surplusage and conclusions
of law of the pleader and none of the matters asked

to be stricken out, are matters of fact, nltimafe or
otherwise, nor are any of them allegations upon which
the court would have the right or the power to receive
evidence,”’ These motions of the plaintiff were

[
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granted and the special defenses referred to stricken
out (Ir.,, Vol. I, Fols. 6564-660). The action of the
court of first instance i1n so striking out these special
defenses was affirmed by the District Court of Appeal,
Second Appellate Distriet, Division One (Tr., Vol
111, Fols. 4282-4289).

It is of the utmost importance, for a full under-
standing by the court of the facts involved in these
cases, that the situation of the property involved and
something of 1ts previous history should be clearly
set out. The property through which condemnation
18 sought to be made 18 that known as the Malibu
Ranch, which 1s an oblong shaped piece of ground
along the shore of the Pacific Ocean, approeximately
twenty-two miles in length and varying in width from
one-half mile to one and one-half miles. In this vicin-
ity the line of the coast runs almost exactly east and
west, not north and south. The road sought to be
condemned in the ‘‘Main Road’’ case runs directly
through this long and narrow strip of land and ends
at the county line where Los Angeles County stops
and Ventura County beging. It is admitted that there
is no connection in the way of a publie road or high-
way at present 1n Ventura County and it 1s not claimed
in the record that any such road is contemplated. The
road sought to be condemned in the ‘“Alisos Canyon
Road?’ case 1s a branch from the so-called ‘‘Main
Road’’ running in a general northerly direction to the
boundary line of the.ranch on the north, and there 1s
no connection by public road or highway with the said
proposed Alisos Canvon road at that point or at any
point near the end of the said road. The evidence of
these conditions 1s scattered throughount the entire
record, but it 1s not considered necessary to refer to
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the many instances where the evidence is set out be-
cause, as heretofore stated, these facts are not dis-
puted by the defendant in error.

Having in mind the location and general nature of
the ranch property and the location of the roads pro-
posed to be built on that property, 1t 1s interesfing to
note that the present litigation is only a part of a
long series. The present litigafion may be said to
have had its inception with the passage of the resolu-
tions by the Board of Supervisors of Lios Angeles
County, which resolutions are referred to in the rec-
ord. (Tr., Vol. I, Fols. 9-48,) These resolutions were
passed on August 26, 1916. The condemnation pro-
ceedings themselves were begun by the filing of the
Complaint, October 18, 1916.

On December 3, 1907, there had been instifuted in
the District Court of the United States for the South-
ern District of the State of California, Southern Di-
vision, Case No. 1379, entitled, *‘United States of
America vs. M. K. Rindge as the executrix of the es-
tate of Frederick H. Rindge, deceased, et al.”” The
object of that suit, as stated by the district judge in
his opinion, was {¢ obfain a decree enjoining and re-
straining the defendant from maintaining certain
fences or obstruections, on the grounds (1) that the
Beach Road and the roads used by the settlers up
the various canvons are pubhic highways and neces-
sary for access to government lands; (2) that at the
time the defendants obtained title to the ranch prop-
erty there was reserved by implication title to the
covernment and 1ts grantees a right of way over
the defendant’s land; (3) that the construction and
maintenance of the fences in question, though on the
defendant’s own land, constituted an unlawful en-
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closure of public lands within the meaning of the Act
of Congress of February 5, 1885. (Tr., Vol. I, Fols.
(72-774.) A restraining order was issuned December
4, 1907, and was continued in force until final decision
of the case, which decision was made October 27, 1913,
resulting 1n a decree dismissing the Bill of Complaint
after an opinion of the court sustaining all the con-
tentions of the defendants and overruling those of the
government.

On December 16, 1907, there was 1nstituted in the
Superior Court of the State of California in and for
the County of Los Angeles, a suit gntitled, The People
of the State of Calitornia vs. Mgy «. Rindge, testatrix
(executrix) of the estate of J*ecderick H, Rindge, de-
ceased, ef al. (Tr., e er, Tols. 2747-2748.) That
cause came on for’ -al October 6, 1908, and resulted
in a finding in favor of the people and the existence
of a certain public road or highway in the County of
Lios Angeles extending from the city of Santa Monica.
in a northwesterly direction, along the shore of the
Pacific Ocean, to the Ventura County line. May 2,
1910, a decree was signed which embodied the findings
above set out. (Tr., Vol. IT, Fols. 2754-56.) This de-
cree contained an injunction restraining the defen-
dants and all persons claiming under them from as-
serting or claiming any right, title and interest in the
road adverse to the people of the State of California.
An appeal was taken by the defendants to the Su-
preme Court of Californmia, and on April 7, 1917, that
Court rendered an order reversing the order of the
lower court which denied a new trial. The injunction
had remained in foree from May 2, 1910, to Apnrl 7,
1917. (Tr., Vol. TI, Fols, 2757-61.)




6
ARGUMENT.

The facts being as above set out and being i1n each
instance undisputed, 1t 1s now neccessary to take up
1n order the points relied upon by the defendant in
error, which are four in number:

‘“KFirst: That this court i1s without jurisdiction.

Sceond: That the California Code of Civil Pro-
cedure, Section 1241, as amended in 1913, 1s not repug-
nant to the due process of law clause of the Federal
constitution.

Third: Plaintiffs in error were not denied the egual
protection of the law.

Fourth : The striking out of the special defenses did
not prevent plaintiffs i error from raising the ques-
tion whether the land sought to be condemned was
being taken for a public use authorized by law.’’

There 1s a clear-cut issue 1n this court on each one
of the foregoing propositions and the plaintiffs in
error will now present their reply to the contentions
of the County of Los Angeles as set out in its brief.

FIRST.
THIS COURT HAS JURISDICTION.

At the outset it 18 well to state fully what occurred
in the court of first instance with regard to its hold-
ing concerning the amendment of 1913 to Seciion
1241. The defendant in error states on page 10 of its

Brief :

“Plaintiffs in error claum that the amend-
ment of 1913 to Section 1241 i1s unconsfitutional
and void. The same claim was made in the trial
court and that court agreed with them and pro-

- x
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ceeded as though the amendinent had never been
enacted.’’

It is submitted that the record does not justify the
statement that the court *‘procceded as though the
amendment bhad never been enacted.”” A reference
to the opinion of the judge of the court of first n-
stance (T'r., Vol. 111, Fols. 4032-4039) will show that
so far from ignoring the statute and proceeding as if
it had never existed, the judge specifically held that
the matters which the statute declared 1n plain terms
should be couclusive evidence were, in his view, to be
given the force only of prima facie evidence.

The defendant i error then proceeds to gquote at
considerable length from the opinion of the District
Court of Appeal, which quotation shiows the view of
the court to bhe that even though the lower court
struck out as immaterial and irrelevant the pleadings
which plaintiffs in error offered as a basis for their
proof, nevertheless, because the court later heard evi-
dence tending to substantiate the portions of the plead-
mmgs stricken out as immaterial, consequently the
error, 1if any was committed, was thereby cured. In
other words, the contention of the defendant in error
1s that the court may state 1 advance that evidence of
a certain class 18 irrelevant, immaterial and surplus-
age and that it later the court receives such evidence
the error of striking out the offer to produce such evi-
dence 1s cured. It appears to us that the mere state-
ment of this position is enough to demonstrate its
illogical, inconsistent, unfair and arbitrary character.
It 1s submitted that the lower court must take one
ground or the other. It must hold the pleadings to
be surplusage and the matter and offer immaterial
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and irrelevant and consequently exclude any evidence
thereunder or it must allow such pleadings to remain
in the record and then receive evidence tending to
prove the same.

If, however, evidence was received by the court with-
out restriction, the only logical inference which can
possibly be drawn is that it did not receive the slight-
est consideration when it was offered and admitted,

because the court had previously stated in the plain-
est terms that it would regard such evidence as 1r-

relevant and immaterial. It 1s obvious, consequently,
that it could not give it any consideration when 1t was
received, and it is to be presumed that it did not give
it any consideration. If it had intended fo give it any
consideration it would have allowed the pleadings to
remain in the record.

The defendant in error states again, on page 14 of
its brief, that the statute in question was construed by
the trial court as nnconstitutional and void. It is sub-
mitted, as heretofore set out, that such was not the
case. The Court gave the statute a strained construe-
tion In the apparent effort to sustain it as constitu-
tional. The court then proceeded, under the statute,
and received as evidence the resolution of the Board
of Supervisors as to which the statufe in question
spoke, but instead of holding that the statute meant
what it said and that those resclutions were conclu-
sive evidence of the facts therein set out, the court
held that they were primea facie evidence of the facts
therein set out. In other words, the court left the
statute as it found it and proceeded under it, save
and except only that it changed the word ‘‘conclu-
sive’’ to the words ““prima facre.”” If the court had
found the statute in question to be void, unconstitu-

e
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tional and of no effect, the natural and only course for
the court to take would be to hold that no proceedings
whatever that were begun under the statute could
have any effect and the court would have consequently
1gnored 1ts existelice altogether. The opinmion of the
trial court heretofore referred to shows conclusively
that such was not the course 1t took.

The defendant in error devotes the remainder of its
discussion of this point, to attempting to show that the
Federal question, if any, in the present case is over-
shadowed by certain alleged matters of local law and
consequently this court cannot take jurisdiction. The
plaintiffs in error do not dispute the general proposi-
tions laid down by the defendant in error with regard
to this branch of the case, but we do respectfully and
earnestly submit that those general principles have
no application to the present case. The Federal ques-
tion In this case was urged at the outset in the trial
court and was. relied upon in the Court of Appeal.
There has never been a time since these condemnation
proceedings started when the plaintiffs in error have
neglected a single opportunity to urge the existence
of the Federal question and fto urge that they were
being deprived of their rights without due process of
Jaw and iIn violation of the provisions of the Four-
teenth Amendment to the Federal Constitution.

On page 16 of the brietf of the defendant in error
appears the statement that this court is without juris-
diction to review state judgments where, beside the
Federal question decided by the state court there 1s
another and distinet ground on which the judgment
can be sustained. We submit that nowhere in its brief
has the defendant in error pointed out that other and
distinct ground on which the judgment can be sus-
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tained. The cases cited by defendant in error in sup-
port of its propositions show clearly enough the lim-
ifation of the principles stated. A brief considera-
tion of the cases cited on page 16 of the brief of de-
fendant 1n error will be helpful.

In Kennebeck and P. R. Co. v. Portland & K. R. Co.
(1871), 81 U. S,, 14 Wall. 23, 20 L. Ed. 850, the Fed-
eral question was not raised by the pleadings nor in
any of the proceedings, but only appeared 1n the opin-
1on of the state court. The appellant claimed that a
certain foreeclosure which it was attacking was void,
because that foreclosure was under an Aet which vio-
lated the freedom of contraet, but the Supreme Judicial
Court of Maine held the foreclosure was good, without
any reference to the Act which was being attacked,
but under an earlier Act which was not the subject of
attack,

Rector vs. Ashley (1867), 73 U, S., 6 Wall. 142, 18
L. KEd. 733, was decided in the lower court on the
ground that himitations had run against the plaintifi
and that consequently the Ifederal question was of no
importance.

In Gibson v. Choteau (1868), 75 U. S., 8 Wall. 314,
19 L. Ed. 317, the attempt was made to bring 1n a Fed-
eral question for the first time on an argument filed
in support of a motion for a rehearing in the Supreme
Court of Missouri, and the Federal Supreme Court
refused te hold that that argument was the point on
which the state court decided the question.

Klinger vs. Missour1 (1871), 80 TU. S., 13 Wall. 257,
20 L. Ed. 635. By the Missouri constitution of 1865
a test oath was prescribed to be taken by public of-
ficers, jurors, etc., which oath the Federal Supreme
Court declared to be unconstitutional. A juror in a

"'.""'E
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irial for murder in Missour: refused to take the oath,
but uwpon being asked why he refused, he stated not
only that he had sympathies with the South during -
the rebellion and therefore could not take the oath
truthfully, but that those were his feelings still, and
stronger than ever. Ie was then discharged from ser-
vice and the defendant excepted. It was held that his
avowed disloyalty to the government was a sufficient
cause 1n itself for discharge, irrespective of his re-
fusal to take the oath, and as it did not appear that
he was discharged for his refusal to take the oath, the
Federal Supreme Court refused to take jurisdiction
in the case.

In Detroit City Railway Co. v. Guthard (1884), 114
U. 8. 133, 29 L. Ed. 118, the Federal question relied
upon 1n the Supreme Court of the United States, was
not raised at all in the lower courts, though it might
have been raised there at any time.

In Hale v. Lewis (1900), 181 U. S. 473, 45 L. Ed.
909, the Wisconsin statute required building and loan
associations to deposit with the state treasurer secur-
1ty to a certain amount to be held in trust for the ben-
cfit of local creditors. The receiver of a Minnesota
building and loan association, which corporation had
made the deposit required by the Wisconsin statufe
by a resolution of its Board of Directors directing
such deposit and compliance with the Wisconsin law,
praved that such sceurities might be turned over to
him and the proceeds distributed among all share-
holders, on the ground that such pledge was a prefer-
ence of Wisconsin creditors and was in violation of
the contract clanse of the Federal Constitution. It
was held that the contract clause could not be invoked
to release these securities from the operation of the
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statule, because the stockholders had waived their
right to msist upon the constitutional objection by the
voluntary act of the Board of Directors in making the
deposit with the state treasurer.

In New York Central Railrcad Co. v. New York
(1901), 186 U. 8. 269, 46 1.. Ed. 1158, no Federal right
was claimed to be violated in the original pleadings
and no attempt was made to raise a Federal ques-
tion until it reached the Court of Appeals, where it
was, for the first fime mentioned in a brief and not
passed on by the Court. The case was decided in the
Court of Appeals upon the ground that the charter
of the eity forbade the raising of the question of bene-
fits to property in a court and the lower courts de-
cided the case on the same ground.

Mobile, ete., Co. vs. Mississippi (1907), 210 U. S.
187, 52 L. Ed. 1016. The following quotation from the

opinion will suffice:

‘“In the assignment of error in this court the
plaintiffs in error have for the first time invoked
the Fourteenth Amendment to the Constitution of
the United States.’’

Defendant in error also refers, on page 15 of his
brief, to Brooks vs. Missouri (1887), 124 U. S. 394, 31
L. Ed. 454. It is only necessary to say that this court
granted a motion to dismiss an appeal in that case he-
cause the defendant had not made his motion for a new
trial in the lower court within the time allowed by the
statute and consequently the Federal question was not
an 1ssue.
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Grarr, Scott & Co. v, Shannon, 223 U. 5. 4068:

1'his was a case to recover a ‘‘franchise tax im-
posed by a State statute.”’

in addition to the Federal question involved, the

decision of the State Court was based upon the en-
tirely wndependent and conclusive local question ‘‘that
the tax was voluntarily paid.”’
. That case and this are 1n no sense analogous. Here
the Appellate decision was based solely upon the Fed-
eral questions involved. Alli else that was said—
nothing else was decided—related solely to the effect
of the decision of the Federal questions. It did not
concern and did not decide any other independent
question which, aside from the Federal questions,
would, in and of itself, have been conclusive of the
controversy, or, for that matter, any other question
whatever, its decision of the Federal questions being
completely conclusive of the controversy.

This, with one exception, disposes seriatim of all of
the cases”cited and relied upon by defendant in error
in this behalf, |

That single exception 1s the case of Baltimore
Traction Company vs. B. Belt R. Co., 151 U. 8. 137,
cited to the effect ‘‘that where a statute providing for
condemnation proceedings has been construed by the
state courts as requiring notice no federal guestion

with respect to due-process of law can be based upon

the objection that such statute allows condemnation
without notice.”” (Bref of Defendant in Error, p.

14.)
The syllabus of that case upon which the above
quoted statement is founded is as follows:
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‘““When it was objected that a statute of Mary-
land as to condemnation of lands, violated the
U. 8. Constitution in that an owner of land couid
be deprived thereunder of his property without
due process of law because the statute did not pro-
vide for any notice to him, and the cowrt of ap-
veals of that state had decided that the statule,
properly construed, required notice, held, that
this court 18 bound by the state decision, and the
want of requirement of notice did not exist, and
no Federal question is involved.”’

1t 1s submitted that the foregoing analysis shows
clearly the distinction between the case at bar and

those cited by the defendant in error in snnrevt of it

proposition. Upon their behalf, although the plain-
tiffs 1n error have no doubt of the jurisdietion of

this court, we wish to direct the court’s attention to
the case of Backus vs. Fort Street Union Depot Com-
pany (1898), 163 U. 8. 567, 42 L. Ed. 853, where the
following langnage 18 used in regard to the question
of jurisdiction:

‘‘Inasmuch as the respondents, both in the trial
of the Circmit Court and in the subsequent pro-
ceedings on the certiorari in the Supreme Court,
specifically set up and claim rights under the Fed-
eral Constitution which were denied, the jurisdic-
tion of this court is not open to doubt. They again
and again insisted that certain provisions of the
Federal Constitution, which they named, stood in
E]ﬁe way of any further proceedings against

em.??

The foregoing quotation is from one of the cases
principally relied upon and most often cited by the
defendant 1n error and appears to be conclusive on
the question of jurisdiction,

——— s "
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The defendant in error refers to Murdock vs. City
of Memphis (1874), 87 U. S. 590, 20 Wall. 591, 22 L.
Ed. 429. The plaintiffs in error also refer to this case
for a careful discussion of the question of jurisdiction
and we claim that under the test there applied no
doubt remains as to the court’s jurisdiction in the
present case. Among other things the court says in
its opinion in the Murdock case:

““Or it may be that there are other issues 1n the
case, hut they are not of such controlling influence
on the whole case that they are alone sufficient
to support the judgment.

. It may also be found that, notwithstanding

there are many other questions in the record of
the case, the issue raised by the Federal question
15 such that its decision must dispose of the whole
case.
- In the two latter instances there can be no doubt
that the judgment of the state court must be re-
versed and under the new Act (Act of 1867) this
Court can cither render the final judgment or
decree here, or remand the case to the state court
for that purpose.’’

In Myles Salt Company wvs, Iberia Drainage Dis-
trict, 239 U. S. 478, 60 L. Ed. 392, the appellee claimed
that the judgment of the Supreme Court of Lounisiana
rested entirely upon an independent guestion of plead-
ings under the laws of Louisiana and decided no Fed-
eral question. This was a case where under certain
state statutes there was a formation by a police jury
of a drainage district which included the land of the
plaintiffs, whereas the land of the plaintiffs was not
where it could by any possibility be benefited by the
improvements in jetties which the legislation author-
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ized. It was held by the court that there was a Fed-
eral question, 1n that the administration and interpre-
tation of a state act was attacked, though the act 1tself
was not- attacked, and further, that the formation of
the distriect for drainage, under the circumstances
above stated, was wholly an arbitrary act and not
within the powers of the state, because of the Four-

teenth Amendment.
We wish once more to emphasize that the record in

this case shows a reliance by the plaintiffs in error
upon the Federal Constitution, particularly the Four-
tcenth Amendment thereto, from the very inception of
these proceedings and that those provisions have been
urged by the plaintiffs in error at every stage of the
proceedings, that their rights have been saved by
proper exceptions when their contentions were over-
ruled and that in spite of undue consideration given
by the lower courts to other aspects of the case, the
Federal questions raised by the plaintiffs in error, at
the outset, have been and are the controlling and only
real questions in the entire record.

SHCOND.

CALIFORNIA CODE OF CIVIL PROCEDURE,
SECTION 1241, AS AMENDED IN 1913, IS
REPUGNANT TO THE DUE PROCESS OF
LAW CLAUSE OF THE FOURTEENTH
AMENDMENT TO THE FEDERAIL CONSTI-
TUTION.

That portion of the statute which is attacked is as
follows:

‘“‘Before property can be taken, it must ap-
pear:
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1. That the use to which it is to be applied is a
use authorized by law;

2. That the taking is necessary to such use; pro-
vided, when the legislative body of a county, city
and county, or an incorporated city or town, shall,
by resolution or ordinance, adopted by vote of

two-thirds of all 1ts members, have found and
determined that the public interest and neccessity
require the acquisition, construction or comple-
tion, by such county, city and county, or incor-
porated city or town, of any proposed public util-
ity, or any public improvement, and that the prop-
erty described in such resolution or ordinance 1s
necessary therefor, such resolution or ordinance
shall be conclusive evidence; (a) of the public ne-
cessity of such proposed public utility or public
improvement; (b) that such property is necessary
thercfor; (c¢) that such proposed pubhlic utility or
public improvement 1s planned or located in the
manner which will be most compatible with the
ereatest public good and the least private injury;
provided that said resolution or ordinance shall
not be such conclusive evidence in the case of the
taking by any county, city and county, or incor-
porated city or town, of property located outside

the territorial limit thereof.”” (California Stat-
utes, 1913, page 549.) -

As pointed out in the opening brief of the plaintiffs-
in-error, it was contended at the trial that if the road
laws of California contemplated the institution of con-
demmnation procecdings by such an ex parte resolution
of the Board of Supervisors as that which formed the
sole basis of these condemnation preoceedings and fur-
ther contended that 1f the foregoing proviso applied to
such a resolution, then the proviso would be uncon-
stitutional as attempting to authorize the taking of

property without due process of law, no hearing of
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any kind being provided for or accorded to the prop-
erty owners.

Thus all the vital questions essential to the taking
of private property for public use, except only the one
question of the amount of damages, could be conclu-
sively determined, and might be arbitrarily deter-
mined, by a two-thirds vote of the supervisors, with-
out any notice at all {o the land owner and with no
opportunity whatever on his part to be heard. The
trial court held that the proviso would be unconsti-
tutional if it were given the construction which 1ts
language indicates, but then the trial court went out
of its way to hold that the resolutions would, without
any other proof whatever, establish prima facie the
facts required to be found by Section 1241. (Tr., Vol
111, Fols, 4032-4039.) But when the case reached the
Distriet Court of Appeals, Second Appellate Distriet,
that court decided that the statute meant what it said,
and when 1t said ‘‘eonclusive evidence,”’ it meant con-
clusive evidence, and not prima facie evidence (Tr.,
Vol. ITI, Fols. 4287-4289), and the Court of Appeals
specifically refused to review the evidence introduced
in pursuance of the ruling of the trial court on the
question of necessity. (Tr., Vol 111, Fols. 4266-4282.)

There is no question, and it is not denied by the
defendant in error, that prior to the amendment of
Section 1241, C. C. P., Subdivision 2, by statutes of
1913, page 549, the necessity or expediency of taking
private property for a public use was in California
subject to judicial inquiry. (See the cases cited page
38 opening brief of plaintiffs in error.)

As we have pointed out heretofore and as defen-
dant in error has not disputed, the express terms of
Sec. 1241 state that before property can be taken ¢‘it

must appear.”’

—
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The defendant in error has cited a large number of
cases supporting, as 1t claims, the constitutionality
of statutes by which the legislature itself, or a sub-
ordinate tribunal, eonclusively determines the matters
enumerated 1in Sec. 1241 of the California Code of Civil
Procedure. While there is authority for the view that
the questions of necessity and expediency are exelu-
sively tor the legislature, the rulings on this subject
are by no means universal and as heretofore pointed
out, in California, before the amendment of 1913, and
since then to the present case, the law was settled that
the question of necessity and expediency was for the
court, not for the legislature. Section 1241 1tself indi-
cates very clearly that the legislature contemplated
that the court should pass upon these matters before
the amendment of 1913 went into effect.

It has been pointed out by the plaintiffs 1in error in
their opening brief, and has not been denied by the
defendant in error, that in the opinton filed by a judge

of the Circuit Court of Appeals, namely in Ennis-
Brown vs. Central Pactific Railway Co., et al., 235 Fed-
eral 825, the view 1s taken that the court must deter-

mine In condemnation cases whether the use to which
it is sought to subject the property is one authorized

by law and whether the taking 1s necessary to such

- use.

In Ryerson vs. Brown (1877), 35 Mich. 333, 24 Am.
Rep. 564, there was before the court a Michigan statute
(Laws of 1873, Vol. I, pages 486, 495), which provided
for proceedings to obtain a right to flow the land of
others for water power mll purposes. That statute
was held by Mr. Chief Justice Cooley to be unconsti-
tutional and void, for the reason that there 1s no such
requirement of either general or local publie interest
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or public policy to be subserved, and no such public
necessity for the taking of private property as ought
to exist to justify the exercise of right of eminent do-
main. It will thus be seen that when faced with the
practical question 1n a case coming before him for de-
cision this eminent jurist and text writer did not hesi-
tate to decide in his judicial capacity a question of
necessity in an eminent domain proceeding.

In Widow Lecoul vs. the Police Jury (1868), 20 La.
Ann. 308, the widow applied for an injunction to pre-
vent the county from putting a road across her land.
She claimed there was another road in existence con-
neeting the same two points sought to be connected by
the road across her property, but that the county had
neglected it and had let it get out of repair. Her ap-
plication for an injunction was denied in the lower
court. That decision was, however, reversed 1n the

Supreme Court, the court saying:

““The projected road would sever the plaintiff’s
plantation, which would necessarily prove very
injurious to her, but this consideration would not
have the weight of a feather in the scale 1f the
road through her land was really necessary for
publiec purposes. This we do not consider 1t to be,
whilst there 1s a state road that could be made

passable at ail times at less cost than would be in-
curred in providing the new road.’’

The similarity of the statement in the case just
qunoted with the situation disclosed by the record to
exist in the case now before the court, is very striking
indeed. A careful study of the record brought up by
these appeals shows all the cireumstances mentioned
in the above quotation to exist in the present case, It

-—

#-.-.-P.——-""""



21

appears to be a precedent completely on all fours with
the present case, except that it 1s not complicated by
the construction of a lower court that a statute meant
something other than what i1ts plain terms state.

If, however, for the sake of argument, it be admitted
that the question of necessity 18 one for the legisla-
ture, the position of the defendant in error 18 1n no
wise improved. It has cited on pages 28-30 of its brief
thirty cases as supporting the constitutionality of
statutes by which the legislature itself, or a subor-
dinate tribunal, conclusively determines the matters
enumerated in Section 1241 of the California Code of
Civil Procedure. It states that those cases are all
directly in point. It must be kept in mind that the
langunage of the statute now before the court 1s that
certain resolutions passed by certain bodies 1n a certain
way, shall be ‘‘conclusive evidence’’ of certain things
therein contained. It is that statute, so framed and
in the language above set out, which must be sustained.
'The language of that statute indicates very clearly, as
" we have hertofore demonstrated, that the statute 1tself
contemplates, or did contemplate before 1913, a judi-
cial determination of the questions there raised. Even
including the amendment of 1913 the language shows
that the legislature contemplated a court proceeding.
It is respectfully and earnestly contended that the
Legislature has in terms told the court in advance
how it must decide a certain class of cases, and it
would be hard to imagine any clearer interference by
one branch of the Government with the duties of an-
other than such a course as this. All the statutes
which were considered bv the various courts in the
thirty cases referred to by the defendant in error are
entirely different from the one now before the court.
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In the vast majority of those cases, as careful exam-
ination of them will show, the general scheme of the
statute was this: That the legisiature, or some subor-
dinate local body, or some public service corporation,
or some commission, might take certain property for
a certain specified public use; that if it were possible
to do so, the legislature, the subordinate local body, or
the commission, or the officials of the public service
corporation should agree with the owner of the prop-
erly taken as to the price to be paid therefor; that if
1t was 1impossible to come to such an agreement then
the owner, or the ecommission, or the officials of the
public service corporation might apply to a court which
would etther itself fix upon the amount of the com-
pensation to be paid, or would appoint a jury, or com-
missioners, or other officials to determine the amount
of compensation to be paid for the property so to be
taken.

In no single one of the cases cited by the defendant
in error did the statute provide that the cow-t should
be conclusively bound by any resolution or act. In
other words, adopting the view of the dnf~ndant in
error, the legislature, in the cases referred to, assumed
that the question of necessity was a legislative and
not a judicial question and that consequently the
court had nothing whatever to do with that branch
of the case; but the Legislature of California, in Sec-
tion 1241, has made or attempted to make, the court
subservient to the will of the legislature and to make
the judicial function a mere mockery. It has seriously
told the court that i1t shall try a certain question,—not
that i1t has nothing to do with a certain question, and
that that certain question is outside of its jurisdiction
entirely,—but that it shall take up and consider a cer-
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tain question and that it shall decide that question in
one way only, namely, the way in which the legislature
directs it to decide 1n the statute. 1t might be seri-
ously argued that the statute in question was constitu-
tional if 1t in express terms declared that the legisla-
turc or the subordinate body having determined what
lands should be taken, the court should deecide simply -
the amount of compensation and whether its use was
public. It 1s not reasonable, 1t is not consonant with
American ideas of constitutional government, and it
i1s not due process of law, or any process of law at all,
for the legislature to puf into the hands of the court
any particular question and then to tell the court in
advance how 1t shall decide the same.

The courts in many jurisdictions have considered in
many bearings how far the legislature may go in mak-
ing any fact or set of facts conclusive evidence of any
other fact. We have already referred, in our opening
brief, to the article at 10 Ruling Case Law 864 and to

the case there cited, namely, Board of Commissioners
of Txeise v. Merchant, 106 N. Y. 143, 8 N. K. 484. In

that case the court had before it Section 12 of the Ex-

cise Act of New York (Chapter 628, laws of New York,
1857). In the course of its opinion the court made

this important observation:

““The general power of the legislature to pre-
secribe rules of evidence and methods of proof is

undoubted. While the power has its constitutional
limitations it 1s not easy to define precisely what

they are. A law which would practically shut out
the evidence of a party, and thus deny him the op-
portunity for a trial, would substantially deprive
him of due process of law.”’ *
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In Howard v. Moot, 64 N. Y. 262, New York Court
of Appeals states:

““Tt may be conceded for all the purposes of this
power that the law which should make evidence
conclusive which was not so necessarily in and of
itself and thus preclude the adverse party from
showing the truth, would be void as indirectly
working a confiscation of property or a destruc-
tion of vested rights.”’

We quoted in our opening brief from Missouri, ete.,

Railway Company v. Simonson, 64 Kansas 802, 91
A. 5. R, 248, and wish now to quote still further from
that opinion as follows:

‘“‘The theory on which all these cases proceed is
that an act of the legislature which undertakes to
make a particular fact or matter in evidence in-
volving the substantive right of the case, conclu-
sive upon the parties and which precludes inquiry
into the meriforious 1ssues of a controversy is an
invasion of the judicial process and a denial of
due process of law. The legislature may regu-
late the form and the manner of use of the instru-
ments of evidence—media of proof—but it cannot
preclude a party wholly from making his proof.
A statute which declares what shall be taken as
conclusive evidence of a fact is one which, of
course, precludes investigation into the fact and
1tself determines the matter in advance of all ju-
dicial inquiry.

If such statutes can be upheld, there is then

little use for courts, and small room indeed for
the exercise of their functions.”’

In a note to People v. Cannon (139 N. Y. 32, 1893),
36 A. S. R. 668, the writer states at page 686:
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‘‘Statutes have also frequently been enacted
purporting to make one fact conclusive evidence
of another, when as a matter of fact the existence
of the former is not necessarily connected with the
existence of the latter. The effect of such a stat-
ute, 1 constitutional, 1s to create a liability or
cause of action, or of defense where the presumed
fact but for the existence of the statutes might be
disproved. If, therefore, the fact is one which,
in the nature of things, 1s an essential part of the
causc of action or of the right claimed the statute
must be unconstitutional, otherwise the power .of
the legislature to dispense with an essential tact
and to create a cause of action where none other-
wise exists, must be void, and to affirm this would
be to place the rights of all persons within the
absolute control of the legislature.”’

It 1s contended that the effect of Section 1241 1s ex-
actly what 1s set out in the above quotation, namely,
while proceeding under the guise of a judicial inquiry,
1t places the rights of all persons within the absolute
control of the legislature, conditioned only upon the
action of two-thirds of the members of the local body
in an entirely ex parte proceeding. It 1s submitted
that the mere statement of this situation will indicate
a lack of due process of law.

Vega Steamship Co. v. Consolidated Elevator Com-
pany, 756 Min. 308, 74 A. S. R. 484. The Minnesota
Statute (Section 7675 of the general statutes of 1894 ),
provided that the State Weighmaster’s certificate as
to weight of grain ‘‘shall be conclusive upon all parties,
either 1n interest or otherwise, as to matters contained
in said certificate.’” This statute was held void by the
Supreme Court of Minnesota, and the following ap-
pears 1n the opinion at 74 A. S. R. 487

W
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‘“‘Under the statute, the party running the ecle-
vator has no option as to whether or not the State
Weighmaster shall weigh the grain; and, in our
opinion, the State cannot force an umpire upon
such party against his will and then close his
mouth so that he cannot show the wmpire has
made a substantial mistake whether that mistake
18 the result of fraud, or bad faith or merely of
neghgence.’’ '

In the 1nstant case, the property owner has no right
to be heard before the board. The board is made an
umpire, but the property owner’s meuth is closed
when he and the board are before the Court and he
18 not allowed to state or to prove anything whatever
in regard to the action of the board, as evidenced by
the resolutions by it passed. It seems that any fur-
ther comment on this situation is almost superfluous,
but there are many other instances, as will appear
hereafter, where the courts have made the same or
similar statements.

In People vs. Rose, 207 Ill. 352, 69 N. E. 762, the
court had bhefore it a statute of Illinois which made
certain facts prima facie evidence of the loss of cor-
porate powers by Illinois corporations. In holding
that such a statute was constifutional the court ob-

served :

“It is not, however, within the Ilegislative
power to declare what shall be conclusive evidence,
as that would be an invasion of the power of the
judiciary.?’

Citing Corbin v. Hill, 21 Ta. 70; White v. Flynn, 23
Ind. 46; U. S. v. Klein, 13 Wall. 128; Missouri, etc.,
Railway Co, v. Simonson, 64 Kans. 802, 91 A. S. R.
248,
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In Otis Elevator Company v. The Industrial Com-
mission, 302 Ill. 90, 134 N. Ii. 19, the court had before
1t the Workmen’s Compensation Law of Illinois as
amended by laws of Illinois, 1921, page 446, which
provided that in a review by the Circuit Court of the
findings of the Industrial Commission, fiindings of fact
made by the Commission shall not be set aside un-
less contrary to the manifest weight of the evidence.

That section was held void as usurping judicial power
in attempting to preseribe the rule governing judicial
action and determination. The court in that case re-

marked :

““Due process of law requires submission to a
judicial tritbunal for determination upon its own
independent judgment as to both law and facts’’;

citing Ohio Valley Water Co. v. Ben Avon Borough,
253 U. 8. 287, 64 L. Kd. 908. |

It will be observed that the California Statute which
is 'the subject of this discussion submits certain ques-
tions to a judicial tribunal for determination and then
in the same clause proceeds to tell the judicial tribunal
how 1t shall decide both the law and the facts.

The case of Ohio Valley Water Co. v. Ben Avon
Borough, referred to, was in error from this court to
the Supreme Court of the State of Pennsvlvania to
review a judgment which, in reversing the decree of
the superior court, reinstated a rate-making order of
the State Public Service Commission. The Company
malintained that the rates which were fixed by the rate-
making commission were confiscatory and deprived
it of its property without due process of law., The
superior court unheld the contention of the company
and directed that different rates be preseribed. The
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Supreme Court of Pennsylvania, however, reversed that
judgment and directed that the original rafes fixed
by the commission should stand. This court at page

289 states:

‘“‘In all such cases, if the owner claims confisca-
tion of his property wtll resulf, the state must pro-
vide a fair opportunity for submitting that issue
for determination upon its own independent judg-
ment as to both law and tacts, otherwise the order
1s void because in confliet with the due process of
law clanse, 1l4th amendment. Missouri Pacific
Railway Co. v. Tucker 230 U. 8. 340, 347, 57 L. Ed
1507; 1509; Wadley v. Southern Railway Co. of
Greorgia, 235 U. 8. 651, 660, 661, 59 NE 405, 411;
Missourt v. Chieago B. & Q. R. Co, 241 U. S. 533,
538, 60 L. Kid. 1148, 1154 ; Oklahoma Operating Co.
v. Love 252 U. 8. 331, 64 L. Ed. 596.”’

U. S. v. Klein, 13 Wall, 80 1. S. 128, 20 L. Ed. 519.
A rider on the legislative, execufive and judicial appro-
priation Aet for the year ending June 30, 1871 (16
Stats, 235) provided that when any person has accepted
a pardon under the terms of certain amnesty proclama-
tions, such acceptance should be taken and deemed 1n
certain swits in the Court of Claims for the recovery of
property or its value ‘‘conclusive evidence that such
person did take part in and give aid and comfort
to the late rebellion,’’ and that on proof of such pardon
the jurisdiction of the Court of Claims should cease.
In disposing of the constitutionality of that statute
this court stated, 20 1., Ed. 526:

‘““The legislature cannot change the effect of
such a pardon any more than the executive can
change a law. Yet this is attempted by the provi-
ston under consideration. The court 18 required
to receive special pardons as evidence of guilt and
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to treat them as null and void. It 1s required to
disregard pardons granted by proclamation on
condition, though the condition has been fulfilled,
and to deny their legal effect. Thig certainly im-
palrs the executive authority and directs the court
to be instrumental to that end.’’

The statute now before the court certainly impairs
the judicial authority and directs the court itself to
be instrumental to that end.

State v. Schlenker, 112 Ind. 642, 84 A. S. R. 360 holds
that a legislature may define what is adulteration of
milk, and observes:

““No doubt the legislature cannot indirectly
dispose of a cause by prescribing conclusive rules
of evidence and it has no power to direct the judi-
ciary in the inferpretation of existing statutes;
Groesbeck v. Secley, 13 Mich. 329; Johns v. State,
ad Md. 362; Reiser v. William Tell, ete., Associa-
tion, 39 Pa. St. 137; Salters v. Tobias, 3 Paige
338.%’ | |

Mever v. Berlandi, 39 Min. 438, 12 A. S. R. 663, the
Supreme Court of Minnesota considered the Minnesota

Mechanies Lien Law (Laws of 1887 C. 170 Sec. 5);
that statute provided that the fact that the person per-
forming labor or furnishing material in the building

.of a house was not enjoined by law from performing

labor or furnishing material, by the person in whom
the title was vested at the time, shall, be conclusive
evidence that such labor was performed, or material
furnmished, with and by the owner’s consent. The

Minnesota court states in 12 A. S. R. 667:

‘ A man cannot thus be deprived of his property
withont his consent. The legislature mayv doubtless
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establish rules of evidence, but to enact a law
making evidence conclusive, which 1s not so neces-
sarily 1 and of itself and thus preclude a party
from showing the truth, would be nothing short
of confiscation of property and a destruction of
vested rights without due process of law.”’

In a California case, which was an appeal from Los
Angeles County, Ramish v. Hartwell, 126 Calif. 443,
(1899) 58 Pac. 920, the California Supreme Court con-
sidered the act of Ifebruary 27, 1893 (California
Statutes 1893, page 33, sec. 4) which provided that a

city assessment should be a first lien upon the property
affected thereby and that the bonds issued therefor

should be conelusive evidence of the validity of the
said lien. This section was held to be unconstitutional,

the court saying at 58 Pac. 922

““It may be regarded as settled that the legisla-
ture mav make a tax deed conclusive evidence of
compliance with all provisions of the statutes
which are merely directory of the mode in which
the power of taxation mayv be exercised, but that
1t eannot make 1t coneclusive evidence of those
matters which are essential to the exercise of the
power; that as to those steps which are judicial
1n their nature and without which the powers of
taxation cannot he called 1into exercise such as the
hsting or assessment of the property, a levy of the
tax, some notice of its dehnquency and that the
nroperty will be sold therefor—the legislature ecan-
not deprive the owner of the right to show want of
compliance.’’

citing Cooley, Constitutional Limitations, page 452.
In Peterslie v. McLachlin, 80 Kans., 176, 101 Pac.
1014 (1909) The Kansas Court considered Section 3
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C. 373, page 540 of the laws of 1907, That section made
the posting in the office of the county clerk of a copy
of a notice of forfeiture of school lands conclusive evi-
dence of proper scrvice of such notice. The court

states 101 Pac. 1015:

““This 1s a legislative declaration of the iruth
of facts and an 1nvasion of the province of the
judicial department of the Government to which -
alone belongs the power to inquire whether facts
upon which 1ghts exist are true or false. 1t must
be held uncenstltutmndl beeause 1t denies to the
holder of the eoriginal certificate duc process of
law, and because wrong_,tully depriving the courts
of the judielal power to determine the weight and
sufficlency of evidence * * *; where the legislature
attempts to make thesc endentldl things conclu-
sive, 1t passes the bounds of legislative power and
invacdes the provinee of the cmut, and in the
language of the court in Ratlway Co. v. Simonson,
supra, precludes imvestigation into the fact and
itself determines the matter in advance of all
judiecial inquiry.’”’ |

This discussion might be continued almost indefi-
nitely, but the cases heretofore referred to indicate with
sufficient clearness the view of praectically all courts
on the matter of the legislature attempting to make
certain facts conclusive evidence and thus precluding
the court from exercising its usual and constitutional
functions. Reference 1s, however, made to the follow-
ing cases which are in the same line and to the same
effect as those above stated:

Wilson v. Wood, 10 Okla. 279, 61 Pae. 1040
White v. Fl\flm, 23 Ind. 46;
Wantland v. White, 19 Ind 471 -
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Corbim v. Hill, 21 Ja. 70;

Martin v, Cole, 38 Ia. 141;

Johns v. The State, 55 Md. 330;

Quinlon v. Rogers, 12 Mich. K. 168;

Matter of Stickney, 110 App. Div. (N. Y.) 294;

It will be observed that even in those newer common-
wealths where the power of the legislature is for many
reasons looked upon with more favor and given greater
scope than in the older states of the East and South,
the tendency and the universal view seem to be that the
legislature may not interfere with the judieial func-
tions of the court by assigning to it a question for
determination, and at the same time telling it 1n ad-
vanee how that question shall be deeided.

As indicating the intention of the Legislature of
Califormia that the court should have the right and
the duty to inquire into all questions provided for
in the original Section 1241, reference is made to the
text of Section 1245, California Code of Civil Proce-
dure, being in the same chapter with Section 1241
(Deering 1915 page 577, Kerr page 2745):

“‘The clerk must 1ssue a summons which must
contain the names of the parties, a general deserip-
tion of the whole property, a statement of the pub-
Iic use for which it is sought and a refercnce to
the complaint and deseriptions of the respective
parcels and a notice to the detendant to appear and
show cause why the property deseribed should
not be condemned as praved for in the complaint.
In all other partienlars it must be in the form of
a summons in civil actions, and must be served 1n
like manner.”’

Considerable emphasis 1s placed by the defendant
in error upon the fact that the amendment of November
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9, 1918, to the California Constitution was adopted
alter these proceedings had been begun and while they
were still pending. The attention of the court 1s, how-
ever, called particularly to that amendment, which 1s
set out 1n full at pages 56 to 57 of the opeming brief of
plaintiffs 1 error, as indicating beyond any shadow
of doubt that the sovereign people of the State of Calh-
fornia, not 1ts agents the. legislature, but the people
themsecives, intended and contemplated that the ques-
tion of necessity in condemnation proceedings should
be in the hands of their agents the courts and not 1n
the hands of their agents the legislature. Observations
of counsel for defendant in error as to what that amend-
ment may mean but does not say appear to be based
on a semewhat weak foundation.

In so elementary a portion of the law as a con-
stitutional amendment 1t must be assumed that if the
people meant their language to have the lhimitations
which counsel for defendant in error place upon it,
the people themselves would have made 1t perfectly
plain that when they satd ¢“including damages sus-
tained by reason of an adjudieation that there is no
necessity for taking the property, as soon as the same
can be ascertained according to law,?’ they, the people,
would have cxpressly limited the-application of the
provision just quoted to the state of facts to which
counsel endeavors to Immit 1t in the brief for defen-
dant in error.

At pages 39-41 of the brief for defendant in error,
counsel quote at considerable length from the case
of Backus v. F't. Street Union Depot Co., (1893) 169
U. S. 557, 42 L. Ed. 853, with the apparent intention
of proving thereby that the legislature of California
had the right to treat property owners, who happen
to fall into several different classes, in several different



34

and wholly arbitrary ways in regard to the conduct
of condemnation proceedings regarding their property.
It need only be pointed out, we submit, that in the
Backus case the party who considered himseclf ag-
grieved relied upon the fact that his hearing was being
conducted hefore a common law judge and jury, in-
stead of before simply a jury of inguest. In other
words, he was 1n that case objecting because he was
receiving greater safeguards than he had received
under the old laws. In this case the plaintiffs in error
are contending and have contended throughout that
the safeguards allowed them under the old laws of
California were deliberately and arbitrarily withdrawn
from them, and that they are receiving not only less
consideration, but no due process of law under the pre-
sent system to which they are being unwillingly sub-
jected. It is to be noted that counsel at page 37 of
the brief for defendant in error have been forced into
the position, by the previous holdings of the California
courts, of s=aying that even though the California
courts may have uniformly held in the past that neces-
sity was a question for the court it can make no differ-
ence 1n this case and to the plaintiffs in error, because,
forsooth, the District Court of Appeal in California
decided that in this particular case it was a question
for the legislature and not for the courts. As has been
indicated heretofore and as will be pointed out in
greater detaill in a subsequent section of this brief,
this is only one instance in which it appears that this
case was treated and considered hv the California
courts in a manner entirely different from its previously:
established practice in other cases.

The phrase ‘“due process of law,’’ as used in the

Federal Constitution, is the equivalent of the ‘‘law
of the land.”?
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Murray’s Lessee v. Hoboken, 18 How. 2732, 278;

Davidson v. New Orleans, 96 U. 8. 97, 101;

Missourl Pacific Ry. Co. v. Humes, 115 U. S. 512,
al9;

cott v. City of Toledo, 36 Fed. Rep. 385, 393;

Cooley’s Constifutional Limitations, 432,

The words ‘“dne process of law’’ have the same
meaning 1n the Fifth as in the Fourteenth Amend-

ment to the Federal Constitution.
Hurtado v. California, 110 U. S. 516.

‘““Due process of law, within the meaning of the
amendment?’’ (the Fourteenth Amendment being
here considered) ‘‘1s secured if the laws operate
on all ahke, and do not subject the individual to
an arbitrary exercise of the powers of govern-
ment.”’

(Giozza v. Tiernan, 148 U. S. 657 ;
‘Hurtado v. Califormia, 110 TU. S. 516, 535;

Caldwell v. Texas, 137 U. S. 692, 697 ;
Leeper v. Texas, 139 U. 8. 462.

‘““ Purely arbitrary decrees or cnactments of the
Legislature directed against individuals or classes
are held not to be ““the law of the land’’ or to
conform to ‘‘due process of law.’’

MecGehee on Due Process of Law, p. 60,

A classification ““must always rest npon some
difference which bears a reasonable and just rela-
tion to the act 1n respect to which the classification
18 proposed, and can never be made arbitrarily
and without any such hasis.”’

Connolly v. Union Sewer Pipe Co., 184 U. 8. 540,
560 :
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Guli, ete., Ry. Co. v. Hlhs, 165 U. 8. 150, 165;
Cotting v. Goddard, 183 U. S. 79.

We will close this branch of the discussion by the
following guotation from the Supreme Court of Okla-
homa in Board of Educatlion of City of Stillwater v.
Aldridge, 13 Okla. 205, 73 Paec. 1104 :

‘““When the legislature prescribes the mode by
which property may be taken for public use, notice
of the procecdings for condemnation must be pro-
vided for, to be given to the party whose property
18 taken or injuriously affected, in order that he
may have an opportunity to be present and pro-
tect his rights at some stage of the proceedings,
and in order to ascertain the proper measure of
compensation to which he is entitled. If such notice

1s not provided for, the law 1s void."’

THIRD.

PLAINTIFFS IN ERROR WERE DENIED THE
EQUAL PROTECTION OF THE LAW.

As was pointed out at pages 92 and 93 of the open-
ing brief of plaintiffs in error, in California the ques-
tion of what lands are necessary to be taken in the
exerclse of the right of eminent domain is expressly
made a judicial guestion, not only by the Code sec-
tions cited, but also by the amendment of November
D, 1918, to Article 1, Section 14 of the California Con-
stitution, which amendment has been referred to in
this brief and which 1s set out in full in the opening
briet for plaimtiffs 1 error at pages 56-57. As pointed
out by us at page 93 of our opening brief, the legis-
lature, when it attempted to make the ex parte resolu-
tions of a political sub-division conclusive evidence
as to these essential faects, without any hearing what-
cver being provided for, had the effect of depriving



37

plaintiffs in error of their property without due pro-
cess of law and denying to them the equal protection
of the law, since by well settled practice all judicial
questions must be determined by the courts upon com-
petent evidence and without a previous direction ot
the legislature as to what particular form of evidence
should not be 1n any wise disputed. |

It is interesting to note that the lower court held
that the resolutions referred to were only prima facie
evidence, 1t not being possible, apparently, for the
judge of that court to go the length which the legisla-
ture had gone and to deny to the plaintiffs in error any
hearing whatever upon these questions. 'T'he action
of the lower court in so holding does not strengthen
in the slightest, we submit, the position of the defen-
dant 1n error, for what the lower court did was a matter
of grace and not a matter of right. Consequently the
ultimate decision rested upon the effect given to the
resolutions, heretofore referred to, by the District
Court of Appeals. 'The Court of Appeals, unlike the

judge 1 the tital ecourt, was prepared to go the full
length which fthe legislature had gonc and to hold

that the statule meant exactly what it said and con-
sequently, in spite of the apparent desire of that court
to escape a direct decision upon the constitutional
question involved, the question 1s nevertheless raised
and 1s before this court, and the decision of the Court
of Appeals had the undoubted effect of denying to the
plaintiffs in error the equal protection of the law.

As has heretofore often been held and as is sub-
stantiated by the authorities cited by us at pages 94-
95 of our opening brief, it is not enough that the owners
may by- chance or by favor have a hearing, the law
must require notice to them and give the right to a

hearing. And as to the question of constitutionality,
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1t makes no difference that a hearing of some sort
was granted by the lower court as a matter of grace
upon the question of necessity, when as a matter of
fact the law provided for no such hearing. In other
words, it 1s the law 1tself which is the subject of in-
vestigation, not the interpretation, however unreason-
able, which may have been placed upon the law by a
court which did not feel justified in giving the law

1ts actual and apparent force and effect. Reference
is again made to Stuart v. Palmer, 74 N. Y. 183;

Spencer v. Merchant, 125 U. 8. 345, 31 L. KEd. 763, 768.

The State of California itself had repeatedly decided,
as pointed out by us in the authorities cited at pages
95-97 of our opening brief, that the invidious distine- .
tions and the character of the proviso of Section 1241
were unconstitutional. The reference of counsel for
defendant to this fact appears to be an attempted
plea 1n confession and avoidance. He admits that
such was the law in California but states that the
Court of Appeals decided otherwise in this ecase. This
is merely another instance of the peculiar necessity
which the Court of Appeals appeared to feel to overrule
this and other practices in California theretofore long
established, in order to place the decision of this case
upon grognds other than a consideration of the
Federal questions involved.

In view of the fact that the distinctions between the
various classes of property owners considered in Sec-
tion 1241 appear to counsel for defendant 1n error to
be so utterly harmless, 1t 1s well to restate here what
we stated in the opening brief.

The Section singles out the landowner who owns
land in a certain locality when the resolutions of a
certain political sub-division of the state is adopted
by a two-thirds vote of its governing body and denies
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to such land-owner any hearing whatever upon the
vital facts catalogued in the said section, whereas to
all other persons whose land may be condemned for
public purposes there 18 accorded a hearing by the
court without any presumptions whatever against
them., ‘‘They do not stand equal before the law.
They do not receive its equal protection. All this 1s
obvious from a mere inspection of the statute.” Gulf,
ete. Ry. Co. v. Eliis, 165, U. S. 170, 41 L. I&d. 666.

It 1s to be noted that counsel for defendant in error
do not, apparently dispute the application of the
authorities which we cited in our opening brief on
this particular question, but they simply collect other
authorities, which, we submit, will be found, upon in-
spection, to be of no application to the casc at present
before the court.

Our contention in this behalf is strongly exemplified
and supported by some of the authorities cited and
quoted 1n the brief of defendant in error. This we will
1llustrate by a few excerpts:

‘““The protection which the organic law affords
a citizen against arbibrary discrimination wm favor
of other citizens, or a particular class of citizens
arbitrarily selected, 18 the same thing i the Con-
stitution whach forbids the sovereign power to
take the property of the cilizen for private pur-
noses at all, and which affords the guaranty of the
equal protection of the laws.”’

Southern Railway Ce. v. Memphis, 126 Tenn.
267. (Brief of Defendant in Xrror.)

This is precisely what we contend, and 1s the precise
principle which the obnoxious proviso violates.
In Cineinnati Strect R. Co. vs. Snell, 193 U. S. 30

(cited by defendant in error at pages 52 and 53 of 1ts
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brief), the objection was that ‘“the state has allowed
one person to scek one forum and has not allowed
another person, asserted to be in the same class, to
seek the same forum, although as to both persons the
law has afforded a jorum wm which the same and equal
laws are applicable and admunstered.”’

Here certain classes are accorded a hearing hefore
a competent judicial forum, while the class to which
the proviso in question relegates the Plammtiffs 1n
Error is denied any hearing of any kind or before any
forum whatever. In the one instance the property 2/
taken (which the Court must determine) 1s taken
1udicially, in the other, without any determination of
any judicial body whatever or any hearing of any kind
or character, it 1s taken arbitrarily.

In the same case it was emphasized that the situa-
tion presented ‘‘a conditron where fundamental rights
are cqually protected and preserved,”” although *‘pro-
tected and preserved’’ in different forums.

Here in certain classes fundamental rights of the
property owners are protected and preserved by the
safe bulwark of a judicial hearing; in another class—
unfortunately ours—there is no protection or preser-
vation of any rights by any kind or character of hear-
ing whatever.

Then, again, in that case it was said: ‘‘It is impossi-
ble to sav that the rights which are thus protected and
preserved have been denied because the state has
deemed bhest to provide for @ trial in one forum or
another.”’

Here it is palpably obvious that our rights were not
thus or at all protected or preserved because as to us
the State provided for no trial of any kind 1n any
forum.
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Finally, this Court quoting from one of .its earlier
decisions, the quotation by Defendant in Error, from
the opinion in question concludes: ‘“But if 1s clear that
the 14th Amendment in no way underiakes to control
the power of a state to determine by what process legal
rights may be asseried or legal obligatrons be en-
forced, provided the method of procedure adopted for
these purposes guwves reasonable notice and affords fair
opportunity to be heard before the 1ssies are decided.
This being the case, it was obviously not a right, privi-
lege or immunity of a citizen of the United States to
have a controversy in the state court prosecuted or de-
termined by one form of action instead of by another.”’

We think it equally clear that the 14th Amendment
to the Constitution of the United States does under-
take to control the power of a state when such state
fails as to one class to provide any process by which
““‘legal rights may be asserted or legal obligations be
enforeed,’” and fails to adopt any method of procedure
which ‘‘oives reasonable notice and affords fair op-
portunity to be heard before the 1ssues are decided,’’
while as to other classes, not differently situated in
any rcal or fundamental scnse, it does afford all of
these constitutional rights and legal protections.

In Pittsburgh, ete. R. Co. v. Backus, 154 U. S. 421
(cited and quoted at pages 53, 54 and 55 of brief of De-
fendant in Ervor), this Court said: ““If a single hear-
g 18 not due process, doubling 1t will not make 1t so,
and the power of a state fto wmeke classifications n
rudicial or adminisirative proceedings carries with it
the right to make such a classification as will give to
parties belonging to one class fwo hearmgs before
their rights are finally determined, and to parties be-
longing to a different class only a smgle hearing.’’
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With this we have, and we could not legitimately
have, any quarrel. One full, fair hearing is all that
anyone can legitimately demand. But the Plaintiffs
in Krror here, accidentally falling into the two-thirds
vote class of the pernicious proviso 1n guestion, werc
not even accorded-—and according to the California
District Court of Appeals were not even entitled to—

‘‘a single hearing.”’
True the {ower Court, with an eminent sense of jus-

tice (limited herein by its views as to the prima facie
effect of the resolution of intention) did attempt to ac-
cord the plaintiffs in error a sort of burden-bearing
hearing, but even this was, in actual legal effect, dis-
regarded by the Appellate Court and swept aside by
that Court as ‘‘immaterial.”’

S0 in Kentueky R. R. Tax Cases, 115 U. S. 321 (cited
and quoted from at pages 50 to 59 of brief of Defen-
dant in Error) it is said: ‘““The rule of equality, in re-
spect to the subject, only requires the same means and
methods to be applhied wmpariially to all the constitu-
ents of each class, so that the law shall operate equally
and umformly upon all persons i Sumilar circum-

stances.”’
Here (and this we submit with the utmost confidence

of i1ts unquestionable soundness) all owners of prop-
crty which 1s sought to be condemned for a given pub-
lic use stand in exactly the same ‘‘similar circums-
stances’’ before the law; the vote of one supervisor or
other member of a municipal body upon the necessity
of taking private property for a public use does not
and cannot alter or change the legal status of any such
property owner. Therefore, as all such property
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owners are naturally and irrefutably in the same class
as to their property rights and their rights to protect
their property rights, the proviso which we are con-
sidering most emphatically does not ‘“operate equally
and uniformly upon all persons in similar ecircum-
stances.’’

And 1n an early and well considered case the Su-
preme Court of California held a statute to be uncon-
stifutional which imposed different precedent condi-
tions upon the cities of the fifth and sixth classes, be-
fore the right to condemn property for certain pur-
poses could be exereised, on this point saying:

‘It seems to us perfectly clear that the clanse
of the incorporation act requiring cities of the
fifth and sixth class to make an effort to agree,
while all other persons are exempt from such con-
dition, 1s in plain and direct conflict with both of
these constitutional imhibitions. It destroys the
uniform operation of a general law, and 1s special

in a case where a general law not only can be made
applicable, but in which a general law had been

enacted, and in which there is no conceivable rea-
son for diserimination.’’ City of Pasadena v.
Stimson, 91 Cal. 238, 28 Pac. 604.

This case sustains- in principle the contention of
plaintiffs in error now under consideralion, for 1f the
invidious limitation upon the right to take property
rendered that statute void, a fortior:r should the more
important and invidious distinetion made in the pro-
viso to section 1241 C. C. P. render that statute void,
when challenged by the owner whose property is being
taken. In other words, the courts should be at least as
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diligent in protecting private property from an illegal
taking as 1in promoting the taking of private property
for public purposes.

1t seems unnecessary further to pursue this subject;
for nothing could possibly be more unjust, unequal, un-
reasonable or a greater denial of equal justice than the
denial to one set of persons of a right to any hearng
upon a vital question of property rights while aceord-
ing to other sets of persons similarly situated in every
respect the right to a full judicial hearing upon the
same rdentical questions.

This goes much further than the possible right
(which we do not concede) to deprive all equally situ-
ated of a hearing; for that is not the case.

We feel apologetic for thus restating and fhus
further urging so plain a consequence.

THae LEcisLATURE oF CaLiForNIa Has ENTRUSTED THE
MaAaTTER 0F CONDEMNATION TO ITS JUDICIARY.

According to the decision of the Distriet Court of
Appeal 1n these cases, the Legislature of California
has provided at least two distinet methods of proced-
ure for acquiring private property by @ county for pub-
liec road purposes, viz: One by what is commonly
known as the ‘““viewer’’ method, where the property
owner 18 accorded a full opportunity to be heard before

the Board of Supervisors; and the other initiated by
a direct ex parte resolution of that Board,

Upon this matter, the Distriet Court of Appeals in
deciding these cases said:
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‘“ Appellants insist that such rulings constituted
tfatal error for the reason that the powers con-
ferred by law upon the board of supervisors to es-
tablish publie highways are those only embodied
1n sections of the Political Code numbered 2681 to
2689, inclusive, which procedure therein pre-
seribed 1s designated the ‘‘viewer’’ method and
not imfrequently adopted by counties in acquiring
lands for highways; hence the resolutions of the
board of supervisors authorizing the condemna-
tion smits were not sufficient to confer jurisdiction
upon the trial court, from which fact 1t follows
that all proceedings had pursuant to such resolu-
tions were void, including the commencement ot
the actions and the judgments and orders appealed
from. Ifi1s unnecessary to enter upon an extended
discussion of appellant’s voluminous brief and ar-
gument 1n sapport of this point. Suffice it to sav
the identical question, involved 1n the case of
Adamson v. County of Los Angeles, reported in
volume 34, Califorma Appellate Decisions, page
888, was decided adversely to appellants by the
District Conrt of Appeals for the First District,
and a transfer of the case denied by the Supreme
Court. In that action Adamson, as a taxpayer, set
forth in his complaint the proceedings had and
taken by the board of supervisors in the acquisi-
tion of the property in question, and, insisting the
entire proceedings for condemning the same were
unaunthorized and void, sought to have the county
enjoined from proceeding with construction work
in the ‘Main Road’ case. In deciding the case the
court said: ‘T'he proveisions of article VI of chap-
ter 2 of title VI of the Polilical Code, comprising
sections 2681 to 2098 thereof, do not purport to be
exelusive, and may not be held to be so in view of
the express grant of power embodied 1n sub-divi-
ston 4 of section 2643 above quoted, and of the
even more comprehensive enumeration of the gen-
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eral permanent powers of boards of supervisors
contained wn section 4041 of the Political Code by
which such boards are expressly authorized ‘to ac-
quire and take by purchase, condemmnation or
otherwise land for the uses and purposes of pub-
lie roads, highways and so forth.” The contention
of appellant 1n the Adamson case was jdentical
with that here urged; the argument of appellant
there was 1dentical with the argument made in the
instant cases; and the adverse decision of the
court 1n that case must be deemed determinative

oi the same guestion presented in these appeals.’’
(Trans., pp. 1422-4.)

In other words, the proceedings in the cases at bar
were taken under the authority held to have been con-
ferred upon Boards of Supervisors by Sub-division 4
of Sections 2643 and 4041 of the Political Code, which,
as also held by the State Appellate Court, contem-
plated and authorized a procedure different from and

independent of the ‘‘viewer’’ method presecribed by
Article VI of Chapter 1I, Tltle V1 of that Code.

So much of Section 2641-3 of the Political Code of
California as is pertinent here, is as follows:

“‘The boards of supelrvisors of the several coun-
ties of the state shall' have general supervision
over the roads within : their respective counties.
They must by proper order: * * ¥

““4, Acquire the rmght of way over private prop-
erty for the use of public Mghways, and for that
purpose require the distriet attorney to institute
proceedings, under title 7, part 3, of the Code of
Civil Procedure, and to pay therefor from the gen-
eral road fund or the distriet road fund of the
GOllllt'Y.” l
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So much of Section 4041 of said Political Code, as 1s
pertinent here, 1s as follows:

“‘The boards of supervisors, in their respective
counties shall have jurisdiction and power, under
such limitations and restrictions as arc prescribed
by law: * * *

‘4, BUILD ROADS. To acquire and take by

purchase, condemnairon or otherwise land for the
uses and -purposes of public roads, highways,
boulevards, turnpikes, and other public ways, and
to lay out, maintain, control, construct, repair, and
manage public roads, boulevards, hiﬂhways turn-
pikes and other pubhc ways, and to incur a honded
indebtedness for any such purposes; * * *'7

Both of the Sections quoted in this behalf contem-
plate the acquisition of the property sought by *‘con-
demmnation’’—Scction 2643 expressly by ‘“proceedings
under Title 7, Part 3 of the Code of Civil Procedure,’’
and Section 4041 inferentially by similar proceedings,

as the portions of the Code of Civil Procedure referred
to constitute the only provisions in the laws of Cali-

fornia for ‘‘condemnation’’ proceedings.

Title 7, Part 3 of the California Code of Civil Pro-
cedure embraces Sections 1237 to 1264 of that Code,
both inclusive, and including, of course, Section 1241
and its specific and questionable provico in Sub-divi-
sion 2 thereof; and prescribes a purely judicral pro-
cedure for determining the various 1ssues involved 1n
any proceeding for the condemnation of private prop-
erty for public use.

Therefore, the proviso added to Sub-division 2 of
Section 1241 of the Code of Civil Procedure in 1913,
shounld not be consfrued as an enactment into the
judicial proceeding of an arbitrary legisiative mode of
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taking private property for a publie use, but as an at-
tempted 1njection into the judictal proceeding pro-
vided of a rule of evidence to be applied, under the dis-
criminatory circumstances prescribed, in the judicial
conslderation by the Court:of the issues entrusted to it
by the Legislature. t

Thus construed, according to its clear intent, as ex-
emplified by the history of. condemnation procedure in
California, it is demonstrably unconstitutional under
the authorities cited and discussed at length af pages
38, et seq., of our openiqg brief. No repetition of
those authorities, nor the citation of any additional
ones to the same effect is hecessary. They are.clear,
convincing and conclusive.'

The California Code protvisions preseribing the judi-
cial procedure in eminent domain, fo which all statu-
tory provisions of this state concerning the acquisition
of priwate property for public use leed, and which
must be ultimately conformed to before any prwate
property can be condemned, for public use, with the ex-
ception of the indefensible! proviso of 1913, have been
substantially the same since their original enactment.

Section 1241 of the California Code of Civil Pro-
cedure, as enacted in 1872, when the California Codes
were adopted, reads as follows:

‘““ Facrs NECESSARY TO BE Fouxp By Courtr Be-
FORE CoxpeEMNATION. . Before property can be
taken, it must appear:

1. That the use to which it is to be applied is
a use authorized by law;

2. That the taking 1s necessary to such use;

3. If already appropriated to some public use,



49

that the public use to which it is to be applied i
a more necessary public use.’’

Sub-divisions I and IT remained as enacted, without
amendment until 1913, when the offensive proviso was
added attempting to prescribe a rule of evidence FOR
THX COURT in its judicial consideration and deter-
mation of the necessity for the taking.

That 1s, practically from the beginning of things in
Cahitornia, even before the adoption of the present
Californwa Constitution of 1879, the Legislature en-
trusted fo the Courls, and has ever since left with the
Courts, the power judicially to determine this vital
question and the 1ssues bearing upon it.

The only effect of the provise of 1913 was not to de-
prive the Court of its jurisdiction in this behalf, but
- merely to prescribe—or attempt to preseribe—for it a
riulte of evidence to be followed in determining the
questions entrusted to it under the certain peculiar
segregated circumstances mentioned in the proviso.
Eixcept in this particular restricted instance named in
this provise, the unlimited and unrestricted power to
judicially hear and determine all of these issues re-
mains with the Court.
~ The Constitution of 1879 continued in force ‘‘until
altered or repealed by the Legislature” all laws ‘“not
inconsistent therewith.’” (Sec. I, Art. 22, Califernia
Constitution.)

Thus this judicial power conferred by the Legisla-
ture upon the Courts 1in matters of eminent domain was
continued in foree by that Constitution.

It therefore became and is fundamentally embedded
in the laws of this State pertaining to the taking of
private property for public use; and its continued ex-
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istence was and is recognized by and definitely em-
bedded in the California Constitution by the Amend-
ment of November &, 1918 (Sec 14 of Art. I of that
document) which expressly provides for security
against damages for the taking of property for a pub-
lic use when there is *‘an adjudication that there 1s no
necessity for taking the property.’’

It is true that this Amendment was adopted after the

commencement of this action, which was commenced
on October 14, 1916 (Trans. Fol. Page 44), but i{ was

adopted before the commencement of the trial of these
cases and was in fuil force at the time of their trial, and
irrespective of the date of its adoption it 1s a constitn-
tional recogmtion by the p;eople of the State of Cali-
fornia of the judicial nature of the condemnation pro-
ceedings confided by the I;egislature throughout the
legal history of California to the Courts.

FOURTH.

THE STRIKING OUT OF THE SPECIAL DE-
FENSES PREVENTED THE PLAINTIFFS IN
ERROR FROM RAISING THE QUESTION
WHETHER THE LAND SOUGHT TO BE
CONDEMNED WAS BEING TAKEN FOR A
PUBLIC USE AUTHORIZED BY LAW.

The theory upon which the Defendant in Error
builds its argument upon this branch of the case ap-
pears to be this: The Plaintiffs in Error were allowed
to introduce evidence bearing on the question of public
necessity for the projected public improvement; there-
fore,—regardless of what else may have taken place at
the trial, regardless of wh'pt rulings may have been
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made upon the pleadings,—because Plainfiffs in Jrror
were allowed to introduce the evidence above referred
lo, they were accorded every right to which they are
entitled. It might be well to look again to the record
upon this point. At the very outset of the proceedings
Plaintiff in Error, May K. Rindge, set up as a separate
defense matter which alleged 1n substance that the
road sounght to be condemned is isolated; that it is
wholly within the boundaries of what is practically one
property; that it i1s not necessary for the use of, nor
desired by, but strenuously opposed by the owners of
such property and that ‘It couLp axDp WoULD AFFORD
NO REAL OR GENUINE SERVICE TO ANY PART OF THE PUBLIC
FOR ROAD PURPOSES IN ANY TRUE SENSE OF SUCH PUR-
roses and would not and could not furmsh any way
of necessity or convenience to the general public or for
public use or travel; that the condemnation would be
for private purposes and in contravention of the pro-
visions of the Constitution of the United States and

particularly in viclation of the Fourteenth Amendment
to said Constitution and would be void and without due

process of law and would constitute a denial to the
defendants of the equal protection of the law.’’ (Tr.,
Vol. I, Fols. 303-315.) |

Upon. motion of the Defendant in Error the Court
struck out these defenses, nupon the ground that all of
the matter asked fo be stricken out, and each of the
separate matters, are irrelevant and mmmaterial and
constitute mere surplusage and conclusions of law of
the pleader and none of the matters asked to be stricken
out are matters of fact, ultimate or otherwise, nor are
any of them allegations upon which the Court would
have the right or the power to admit or receive evi-
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dence. (T'r., Vol. I, Fols. 653'-56; Tr., Vol. 1. Fols. 303-
319.)

Counsel for Defendant 1 111 E1 ror state on page 69 of
their brief that Plaintiffs m KError do not claim that
the evidence demonstrates that the proposed under-
taking was for a private use, nor that Plaintiffs in
Kirror were denied the right to prove that the use was
not publie, nor that defendant in error did not prove
that the use was public. Counsel then go on to state that
because Plaintiffs in Krror were given every latitude

1in an attempt {o prove that;t the use was private, conse-
quently Plaintiffs in Krror are in no position to com-
plain merely because theif attempt was unsuccessful.
At this point there is a sharp feature of the case which
appears to overshadow nearly all the others. Counsel
for Defendant in Krror seem to lose sight of the fact
that the Court, before any evidence was admitted on the
question raised by the sp;ecial defenses stricken out,
had stated in advance that any such evidence was im-
material and irrelevant, Can it be seriously contended
for a moment that the mere introduction of evidence,
after such a ruling as that, which was early made in the
case, could by any possibility accord to the Plaintiffs in
Error the rights to which they are entitled? The De-
fendant 1n Krror 1s obliged to take one side or the other
of this position. It cannot occupy both sides. If the
special defenses were in falbt 1mmaterial and irrelevant,
then no evidence whatever should have heen received
under them. If the speciai defenses did contain matter
which was relevant and material then they should have
remained in the record. But it is not and cannot be,
and, we submit, never had been due process of law, or
at all consonant with the A.nﬂ'lo Saxon system of juris-
prudence, that the Court should state in advance that
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certain evidence would not be considered, should later
recelve that evidence without changing 1ts form or
ruling 1b any respect and then be allowed fo take the
position and maintain it that its action in receiving the
evidence accorded to the party originally setting up the
pleading, which was stricken out, every right to which
he was entitled.

On page 70 of their brief counsel quote from
the opimion of the District Court of Appeals a
portion which states that every material 1ssue tendered
by the so-called separate defense was raised by the
pleadings which remained in the record and that in the
trial defendant (Plaintiffs in Krror) were accorded
every opportunity, of which 1t availed itself, in offer-
ing evidence touching every matter contained in the
pleadings so stricken out by order of the Court. Coun-
sel then proceed as follows:

‘“I'he state court having found the fact to be as
stated 1n this quotation, this court will accept such
statement as true.”’

We submit that a careful study or even a single read-
ing of the opinion of the Court of Appeals will indicate
not that the Court of Appeals found the facts above
stated to be true but simply that the Court of Appeals,
because 1t held that Section 1241 meant what it said
and that the resolutions were conclusive evidence,
merely and explicitly refused to review the evidence
introduced in pursuance of the rulings of the trial
Court on the question of necessity. (Tr., Vol. 3, Fols.
4266-4282,) -

Detfendant in error goes on to state that the questions
of necessity and of public use were 1ssues under para-
graphs three and four of the Complaint, paragraph
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three of the amended answers of May K. Rindge and
Rindge Company and the special defense which re-
mained in the pleadings. |

In this counection it has been thought advisable to
set out in full the issue which was framed and upon
which the hearing proceeded and also the issue which

was offered and refused.
Reference 1s made to Transcript, volume 1, folios 48-

50, 288-291, 324-327, 301-302, 337-338.

THE ISSUEI' FRAMED.

Complaint. * Answer.

111. i 111

That it is necessary for ' That she denies that it
county purposes, and the is necessary for county

public interest, conve- purposes or purposes
nience and necessity re- ' whatever, or at all, or that

quires the acguisition of i the public or any interest
an easement in and over  or convenience O neces-
the properties hereinabove i sity or either requires the
particularly deseribed for 'acquisition of an or any
the establishment and easement in or over the

maintenance of a public properties, or any part or
highway as prayed herein. portion thereof, described
in paragraph II of the said

complaint for the estab-
lishment of a public or any
highway either as prayed
for in said complaint, or
otherwise at all.

Separate Answer and De-
fense.

1X.

That she is informed a}ld
believes, and upon her 1n-
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formation and beliei al-
leges, that there has been
no consideration nor-deter-
mination by the Board of
Supervisors of the County
of Los Angeles, State of
California, of any of the
matters or things alleged
in the complaint herein as
amended, and particularly
of the matters and things
alleged 1n paragraph 11 of
sald complaint as amended,
and that the said alleged
resolutions, referred to in
paragraph II of the said
complaint as amend e d,
were arbitrarily adopted
by the said Board of Su-
pervisors of l.os Angeles
County, without any con-
sideration of the matters
or things therein con-
tained, and without the
exercise of any discrefion
therein, and well knowing
that there was no room
for the exercise of any
discretion therein, but on
the contrary knowing full
well that all of the prop-
erty proposed to be taken
for a public road and high-
way and to be condemned
a8 sald resolution set forth
and as in said complaint
as amended alleged was
- not, and could mnot be,
necessary for anyv public

use of any kind or char-
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acter whatever and partic-
ularly in this, that it 1s
located wholly and solely
upon and within the con-
fines of private property
and ecannot under any ecir-
cumstances afford any ac-

" commodation of any kind

or character to the travel-

ling public, or any part or
portion thereof, and that,

therefore, the taking of
the same for any alleged
highway purposes would
be without due process of
law and in violation of the
provisions of the Four-
teenth Amendment of the
Consitution of the United
States, and that the taking
of said properiy under
said resolutions for a pub-
lic highway or other pur-
poses would be void, and
would be a denial to this
defendant and the ulti-
mate owners of said prop-
erty sought to be con-
demned of equal protec-
tion of the laws under the
Constitution of the United
States, and would contra-
vene the Fourteenth
Amendment to the said
Constitution of the United

States.
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THE ISSUE OFFERED AND REFUSED.

VI. of the further and
separate answer and de-
tense: That there was not
at the commencement of
this action, and 1s not now,
any publlc road or way of
any kind or character
erther upon that portion
of said Malihu Ranch lo-
cated 1n Los Angeles
County or upon that ex-
tension of the same in
Ventura County; and that
the said proposed road or
highway sought to be con-
demned and taken would
be located wholly and
solely npon that portion of
saild Malibu Ranch sit-
nated in Los Angeles
County, wonld end and

terminate upon the private
propertvyofdefendant

Rindge Co. at the Ventura
County Line; would have
no laterals or outlets or
feeders of any kind or
character; would be lo-
cated wholly and solely,
and give access wholly and
solely to the private
ranch property the defen-
dants May K. Rindge and
Rindge Co.; and would not
and could not furnish any
way of necessity or con-
venience to the general
public or for public use or
R travel.
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It will be seen that a definite specific 1ssue was ten-
dered and refused as to the real character of the use
of this road and that the court, by its ruling, took the
ground that no evidence under that issue would have
any effeet upon the court’s decision. It will be
observed that there was not left anywhere in the rec-
ord any 1ssue as to the road in question being located
wholly upon one property and that there is left no-

where 1n the record an issue as to whether the alleged
road would or could furnish any way of necessity or

convenience to the general public or for public use
or travel.

Paragraph 14 of the amended answer and separate
defense, which was allowed to remain in the record,
does not make an 1ssue upon this point but only upon
whether or not the Board of Supervisors had any
knowledge of the facts therein set out.

1t 1s, of course, elementary that there must be a
clear record in all proceedings and it is one of the
elements of due process of law that such a record be
had. There i1s a doctrine long embedded in Anglo-
Saxon jurisprudence, called the Doctrine of the Pre-
secriptive Constitution, to the effect that there can
be but one record of a proceeding; that that record
15 jurisdictional and that if the record is not the right
record junrisdiction has failed entirely. As has
several times before been stated by us in our brief,
there 1s no record hereunder which the court would
be under the shightest duty or have any right to enter
into consideration of any evidence upon the issue of
whether this road was not in fact a public road, or
to give any judgment thereon. The fact that evidence
was heard, we submit, does not ecure the error, since
the eourt had in advance declared that such evidence
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would be immaterial and irrelvant and that conse-
quently the court must be assumed to have considered
. such evidence when it was introduced.

Counsel for the defendant in error, with apparent
carnestness, refer to Seection 1238 of the Code of
Civil Procedure of California, as indicating that the
power of eminent domain may be exercised 1n be-
half of the following publicuses: * * * Highways. There
is not and cannot be any dispute as to that, but there
has been throughout this case, in every court in which
this case has been heard, a very clearly cut dispute
as to whether this particular road was a highway.
It has been throughout the contention of the plain-
tiffs in error that it was not a highway, that 1t was
not a public utility, but that it was a private utility.
Courts are a part of our political organization for cer-
tain specific purposes. One of the purposes of their
existence 1s the determination of just such a gues-
tion as this. The court of first instance in California
declined to have any issue upon this matter, denied
the plaintiffs 1n error not only due process of law,
but any process whatever in regard to that particular
and most important question. A history of this entire
matter, as set forth in the record, and particularly as
referred to 1n the statement of the case of this reply
brief, shows beyvond any doubt what the situation was
and is in regard fo the Malhhbu Ranch. The County,
State and Federal authorities have been endeavoring
since December 3, 1907, to accomplish one object,
namely, a road from Santa Monica, which 18 near the
eastern boundary of the Malibu Ranch, into, through
and over the said Ranch to the Ventura County Line,
where the road will terminate 1n a private property,
being property of plaintiffs in error in Ventura County.

Two separate suits were brought by the state authori-



6O

ties and by the Federal authorities, respectively. Hach
of these suits terminated, after long litigafion, In
favor of the plaintiffs in error, one in 1913, one in 1917.
Yet before the suit in the state court was terminated
by a decision in favor of the plaintiffs in error on
April 7, 1917, the County of Los Angeles had started
these condemnation proceedings, in pursuance of the
¢ex parte resolutions passed in August, 1916. Partic-
ular and earnest reference i1s made by the plaintifts
in error to the opinion of the state court in People v.

Rindge (Tr., vol. Fols. 837-903) and to the opinion of
the United States Distriet Court in U. S. v. Rindge
(Tr., Vol. I, Fols. 759-837).

It 1s claimed by the plaintiffs in error and is not
disputed that those few persons who now occupy
lands in the mountains to the north of the Malibu
Ranch and to the west of the Malibu Ranch, took up
those lands 1n the interval between 1905 and 1917 and
proceeded through and across the Malibu Ranch to
reach those lands, at a time when 1t was impossible
for the owners of the Malibu Ranch {o prevent such
passing across their property, becaunse either the state
court or the Federal court, or both courts, had injune-
tions in force against the plaintiffs in error which
made 1t absolutely necessary for them to allow such
persons to come and go aeross the Ranch property
(Tr., Vol. I, Fols. 741), The true nature of this en-
tire proceeding can best be understood by a careful
reading of the opimion of the court of first instance
on the question of necessity (Tr., Vol. 111, Fols, 426-
472). Special attention is directed to Folios 4065-4067 -

‘‘TIf for no other purpose than to afford outdoor
life and recreation to the people of Los Angeles



61

County by a scenic highway we believe the pro-
posed Malibu road to be .a public necessity. As
proposed said road traverses a stretch of land
the natural beauty of which 18 unique and diverss,
To the south ean be seen the broad Pacific, with
1its variegated waters and many shaped 1slands,
while immediately to the north stand the majestic
. Santa Monica mountains; up hill and down dale
the road winds 1ts way through wooded canyons
and across verdant mesas, ever revealing to the

traveller a panorama of rare charms. It 1s easy
to conceive the pleasure of recreation and the in-
calculable benefit that will be afforded the public
by the bwmilding of this main Malibu Road. A
public necessity for a road may exist although
the road may serve no purpose of business or
duty. It 1s sufficient that 1t 1s an exagency for the
exercise of a lawful public right, although it be
only for the purpose of amusement and recrea-
fion, as a way for travel to a publie park or com-
mon, to a place of historic interest or remarkable
or pleasing and natural scenery.’’

This 1s 1n the face of the fact that there is not a
Iine of testimony in the entire record showing, or
claiming or indicating that the purpose of the county
1n condemning this road was to make accessible to the
population scenic beauties. It seems to follow as a
necessary conclusion, from the opinion of the court of
first instance, and from the entire record, that this
road 1s being condemned over the Malibu Ranch, not
for the purposes of serving the public or for any pur--
poses of travel or for connecting with any other roads,
but simply to have a drive into the Ranch and a drive
out. In other words, 1t 1s making the Ranch a park
without paying for it as a park. It i1s taking property
of the plaintiffs in error for park purposes, under the
euise of taking only a portion for highway purposes,
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and 1t is taking the property of the owmners of the
Ranch without any process of law whatever.
Pleadings are the judicial means of investing a
court with jurisdiction of a subject-matter to adjudi-
cate 1t. The elemental foundation 1s stated in the an-
cient maxim of the Roman law, ‘“ De non apparentibus
et non -existentibus eadem est ratio.”” (What i1s not
juridically presented cannot be judicially considered,
dectded or adjudged.) The application of these prin-
ciples to the present case will demonsirate that the
court of first instance, as appears from the record
and the pleadings, and particularly from the quota-
tions from the pleadings hereinabove set out, never
had before it for decision the question which we are
now discussing, namely, whether or not the so-called
road or highway was in faet a road or highway, or
merely a sham and a pretense. There is 1n the record
at the present time merely an allegation by the county,
and a denial by the property owner that the public in-
terest, convenience and necessity require the aequisi-
tion of an easement over certain named property. The
pleadings which were set up by the plaintifis in error
and which were stricken from the record by the court
set out 1n detail faets, not conclusions of law, which
facts, 1f true, would have constituted a demonstra-
tion that the alleged road was not in fact a road but
only a sham and pretense. It cannot be too strictly
emphasized that the action of the court in striking out
those pleadings left no issue on the most important
question in the case. Consequently the court had no
jurisdiction whatever to give any decision upon that
question for the pleadings are jurisdictional and the
observations off and outside the record, which any
court may choose to make, are not effectnal as binding
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the parties to the suit. The only issue left in the
pleadings when the court had disposed of the motion
to strike out, was the one which might have been sat-
1sfied by proving that the proposed improvement was
a highway because the legislature called 1t such, but
there was not left in the pleadings, the mandatory
record, anything which the court could use as-a basis
for the determination of the guestion which it later
undertook to decide, namely, that the rcad planned
to be built across the owners’ property would and
could furnish any way of necessity or convenience to
the general public or for public use or travel, because
that 1ssue was tendered by the plaintiffs in error and
was deliberately refused by the courf when 1t granted
the motion of the defendant in error to strike that
defense from the pleadings. |

““Due process of law 1s the exercise of admin-
‘1strative power, according to certain fixed and
fundamental principles. Due process of law 1n

judicial procedure 1s the establishment of jude-
ments and orders 1n proceedings conducted upon
fundamental principles of procedure, these pro-

ceedings being properly evidenced by the right of
record.’”’ Kquity in Procedure, William T. Hughes,

1911, p. 35.

Citing Windsor v. McVeigh, 3 Gr. & Rud; 93
U. S. 274; Rushton v, Aspinwall, 1 Smith’s Leadine
Cases (Edition of 1885), 1445; Doug. 679, 99 Eng. Re-
print 430; Nalle v. Ovster, 230 U. S. 165, 57 L. Ed. 1439.

In Clark v. Dillon, 97 N. Y. 370 (1884), the com-
plaint alleged 1n substance that the defendants exca-
vated a pit in. a city street and left the same un-
guarded, by reason of which the plaintiff’s wife fell
in and was injured. The answer contained three de-
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fenses: First, contributory negligence; second, settle-
ment and compromise; third, a denial of each and
every other allegation in the complaint not before spe-
cifically ‘‘admitted, qualified, or denied.’’ It was held
that the answer did not raise an issue on the allega-
tions of the complaint that defendants made the ex-
cavation which caused the injury and that the same

was in a public street, and consequently plaintiffl was
not required to prove them at the trial. See Hquity

in Procedure, Wm. T. Hughes, 1911, pages 35-32; esp.
p. 35; Nalle v. Oyster, 230 U. 8. 5, 57 L. Ed. 1439;
Windsor v, McVeigh, 3 Gr. & Rud. 93 U. 8. 247.
Taking, for a moment, the theory of the defendant
in error, that only the question of the nature of the
use is a question for the court, it is apparent from an
inspection of the statutes that i1f the work for .which
the property is proposed to be taken 1s not a public
utility or a public improvement, 1s not a public
use at all, then the later provisions of Section 1241
have no application. Consequently the land owner
had a right to have this question determined by the
court itself upon the court’s own findings of facf. The
court could not determine whether the use was one
authorized by law, namely, a public use, until it had
been informed of the facts surrounding and affecting
the quesfion. It was not enough that the work was
called a highway. It was not enough that the work
was a road over which the public could have a theo-
retical right to travel. If in truth and in fact it was
a mere guise of the parties for taking the landowner’s
property against his will, then the first condition of
the statute had not been complied with. This 13 ex-
actly what the landowner pleaded and offered to prove,
but was refused the -right of having an issue thereon.
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The finding of the legislative -body had nothing fo do
with that question, assuming for the moment that it
had full power to decide the questions of necessity
and location, becausc the time had not come when the
legislative body could act. The legislature could not
take from the court the right to determine for itself
whether the proposed work was in i1ts nature a public
utility, and in order to determine whether i1t was 1in
1ts nature a public utility or only a sham and pretense
under the name of a publie utility, the court had a
right to determine the facts as well as the law, in so
far as necessary in order to determune whether the
first condition had been complied with, namely,
whether the use 1s a public use, or 1n the words of Sec-
tion 1241, ‘‘ A use authorized by law,’’ a use for which
one’s property may be taken from him against his
will.

It is not enough, we repeat, that the thing for which
the property is to be taken is called a highway. High-
ways, as such, belong to the class of works of which it
may be sald that taking land for its use i1s taking land
for a use authorized by law. But if an owner can
prove that the thing called a highway 1s not such in
fact but only in name, should he not be allowed to do
s0?7 We submit that it is not enough to constitute a
road or a highway, that the public have a nght to
travel over it. It is not possible that the city or the
county may turn the private driveway In a private
estate into a public highway and justify 1t on the sole
oround that the public may use it if they wish to,—
even though its use would be of no convenience to the
public unless it were to gratify their curiosity. We
submit that it is not a use authorized by law for which

the land of the owner may be taken against his wili,
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that a road be laid out into a private estate, merely to
enable curious individuals to drive in and drive out
and see what kind of a place the owner has.

We submit that one of the most important questions
presented by this record 1s the one discussed under
the final heading of this brief. We feel that in the
time at our disposal for oral argument it 18 almost im-
possible to present adequately anything more than
the most striking features of these appeals. Stil
the crux and the elemoents of the cntire case can be
understood and appreciated by a single reading of
the four opinions, whieh combined do not make more
pages than are often used in disposing of a single
one of the more mmportant cases which come before
this Court. o the property owner as well as to the
County of Los Angecles, this case is of the utmos. and
vital importance. The four opinions to which we re-

ter are as follows:

(1) Opinion of R. S. Bean, District Judge, in U. S.
of America v. Rindge, ef al. ('Tr. Vol. 1, Fols. 759-837.)
(2} Opinion of Justice Henshaw, in People of the
State of California v. May K. Rindge, et al. (Tr., Vol. I,

Fols. 837-903.)
(3) Decision of the Superior Court of the State of

California in and for the County of I.os Angeles, on
Questions of Necessity. (Tr., Vol. 3, Fols. 425-472.)
(4) Opinion of the District Court of Appeals, Second
Avppellate District, State of California, Division One,
in the present proceedings. (Tr., Vol. 3, Fols. 4243-
4294.) Printed as an appendix to this briet p. 68, for
the convenience of the Court, this opinion being chal-

lenged by the writ of error herein,
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CONCLUSION.

We are unable to conclude this brief without notic-
ing the remark of counsel for Defendant in Krror to
the effect that this 1s one of the many cases which
should never have come before this Court. We respect-
fully submit that those portions of the record wheh
we have particularly pointed out, and particularly and
especially the opinion of the District Court of Appeals,
furnish every reason and every justification for bring-
ing these cases before this Court. Our contention ig
that one of the greatest funections of the Supreme
Court of the United States is the protection of the pn-
vate citizen from the informal and shifting kind of
proceedings which this record discloses, and from the
systematic attack upon his rights which 1s also dis-
closed by this record. We can easily see that the De-
fendant in Error would prefer that these cases should
not have been brought to the attention of this Court,
but we feel that our chents have only exercised their
rights 1n bringing them there, where, at last, they may
he assured of a review of all former proceedings and
a test thereof, guided and controlled by those anclent
principles upon which our form of Government was
founded, but which appear at times to have been over-
looked or forgotten by the tribunals from whose rui-
ings we have appealed.

To summarize our arguments:

1.

This Court has jurisdiction for the reason that the
Federal question involved was presented at the outset,
insisted upon throughout all the proceedings and that
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1t controls and overshadows all other elements in the
case.

L.

California Code of Civil Procedure, Section 1241, is
repugnant to the due process clause of the Fourteenth
Amendment, because 1t takes property without due
process of law, because it denies to the property owner

the equal protection of the law, and because it under-
takes to make the Court a mere registering agent of
the will of the legislature.

111

Plaintiffs in Error were denied the equal protection
of the law for the reason that the classification made

by Section 1241 1s wholly arbitrary and unreasonable.

1V.

The striking out of the special separate defenses was
not cured by the introduction of testimony to prove that
the use was not public and the Court, by striking out
the special separate defenses, deprived itself of juris-
diction to decide the issue of whether the so-called pub-
lic utility was in fact a public utility or only a sham
and a pretense.

For the above reasons Plantiffs in Error pray that
the judgment in each case should be reversed.

Respectfully subnﬁtted,

J. A. ANDERSON,

W. H. ANDERSON,

NatEAN NEWBRY,

GraNT JACKSON,

EpwARD STAFFORD,
Attorneys for Plammtiffs in Error.
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APPENDIX.

OPINION OF THE DISTRICT COURT OF
APPEAL.

The above-entitled actions were instituted by the
county of Los Angeles to condemn certain lands de-
scribed 1 the complaints therein for use as highways.
In cach case an 1nterlocutory judgment as prayed for
was rendered for the plaintiff, followed by a final order
of condemnation, from which judgment and order so
rendered 1n each case the defendants therein have ap-
pealed.

In the first above entitled case, and which appellants
designate the ‘‘Main Road’’ case, the action was to
condemn a strip of land from a public highway at a
point on the southeasterly boundry line of the Mahbn
ranch, and through said ranch for a distance of some
twenty miles or more to the casterly boundary line of
Ventura countv, at which point the proposed road
terminated upon private land. In the other action,
No. 353314, 1t was sought te condemn land for a lateral
highway beginmng at a poimt on the proposed ‘‘Main
Road’’ and running thence easterly fo the east
boundary line of the Malhibu ranch and termimating
likewise upon private lands owned by onec Decker,
which highway appellants designate as the ‘* Alisos
Canvon Road.”” The questions involved 1n each case
are the same and the grounds upon which appellants
base their claim for a reversal are identical.

In both cases the proceedings were instituted by a
resolution adopted ez parte and without a hearing ac-
corded defendants by the board of supervisors of Los
Angeles county. Omitting the description, the resolu-
tion initiating the proceeding as fto the **Main Road’’
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case (that adopted in the other being of like form and
effect) is as follows: |

‘“Whereas, the public necessity and interest of the
people of the county of Lios Angeles do require that a
certain highway be constructed in said county over and
across those certain parcels of real property herein-
atter described, and for that purpose and for such pub-
lic use 1t 1s necessary that those certain pieces or par-
cels of real property hereinafter desceribed be ac-
quired by said county by condemmation namely: the
following described property located in the county of
Lios Angeles, state of California, to-wit:

‘¢ (Description of forty-foot right of way strip, and
also of some 146 side parcels.) * ~ * excepting so
much of said land as 1s now included within any publhie
highway, alley or lane.

‘‘ Further reference 1s hereby made to said county
surveyor’s map No. 8070, on which the location of all
parcels of land herein desecribed is accurately shown.

‘““Now, therefore, be it resolved, and 1t is the finding
and determination of this board, that the public inter-
est and necessity require the acquisition by the county
of Los Angeles of those certain pieces or parcels of
land hereinbefore described for a publie purpose,
namely : for public highway purposes, and for the eon-
struction and completion of a public highway there-
over ; and

‘““Be it further resolved, that those certain pieces or
parcels of land herinabove deseribed be condemned for
a public purpose, namely for a public highway and the
construction and completion thereof, and the county
counsel of the county of Los Angeles 1s hereby directed
to institute proceedings in the Superior Court of the
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state of Califormia 1n and for the county of Los
Angeles for the condemnation of those certain pieces
or parcels of real property hercinabove deseribed for
public highway purposes and to take all steps necces-
sary for the condemnation of said pieces or parcels of
fancd in the name of said county;’’

in accordance with which the county counsel instituted
the actions for the condemnation of the parcels of real
cstate deseribed therein.

Demurrers interposed by the defendants to the com-
plaints were overruled. Appellants insist that such
rulings constifuted fatal error for the reason that the
powers conferred by law upon the board of supervisors
to establish public highways are those ¢#iy embodied
in sections of the Political Code numbered 2681 to 2698,
inclusive, which procedure therein prescribed 1s desig-
nated the ‘‘viewer’’ method and not infrequently
adopted by counties in acquiring lands for highways;
hence the resolutions of the board of supervisdrs au-
thorizing the condemnation suits were 1ot sufficient to
confer jurisdiction upon the trial court, from which
fact it follows that all proceedings had pursunant to
such resolutions were void, immeluding the commence-
ment of the actions and the judgments and orders ap-
pealed from. It is unnecessary to cnter upon an ex-
tended discussion of appellants’ voluminous brief and
argument in support of this point. Suffice 1t fo say the
1dentical question, involved 1n the case of Adamson v.
County of Los Angeles, reported in volome 34, Cali-
fornia Appellate Decisions, page 888, was decided ad-
versely to appellants by the Distriet Court of Appeal
for the First District, and a transfer of the case denied
hy the Supreme Court. In that action Adamson, as a
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taxpayer, set forth in his complaint the proceedings
had and taken by the Board of Supervisors in the ac-
quisition of the property in question, and, insisting the
eniire proceedings for condemmning the same were un-
authorized and void, sought to have the county enjoined
from proceeding with construetion work in the ‘‘Main
Road’’ case. In deciding the case the court said: ‘‘ The
provisions of article VI of chapter 2 of title VI of the
Political Code, comprising scctions 2681 to 2698 there-
of, do not purport to be exclusive, and may not he held
to be so in view of the express grant of power embodied
1n sub-division 4 of section 2643 above quoted, and of
the even more comprehensive enumeration of the gen-
eral permanent powers of boards of supervisors con-
tainted 1 scetion 4041 of the Political Code by which
such boards are cxpressly authorized ‘to acquire and
take by purchase, condemnation or otherwise land for
the uses and purposes of public roads, highways and so
{forth’. ’’ The contention of appellant 1in the Adamson
case was identical with that here urged; the argument
of appellant there was identical with the argument
made in the instant cases; and the adverse decision of
the court in that case must be deemed determinative of
the same question presented in these appeals.

Another alleged erroneous ruling upoen which appel-
lants claim a reversal is that the court, upon defen-
dants’ motion for a new ftrial, denied 1t upon terms,
the effect of which was an exercise by the court of the
functions of the jury, by reason of which defendants
were deprived of the constitutional right of having a
vital element of damage determined by the jury. It
appears that, among other things, the jury found 1t
would require 29 miles of fencing to fcnce the Rindge
Company’s land along the roadway and that the cost

gl
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per mile would be $650, aggregating the sum of $18,850.
On motion for new trial one of the speecifications of
error was that the jury improperly determined the
number of miles of fencing which would be required,
and 1t being made to appear to the court that, instead of
29 miles as found by the jury, it would require 3174
miles, the cost of which would be $1,625 more than that
tound by the jury, the court, as a condifion of its order
denying the motion for a new trial, made an order re-
quiring that plaintiff consent to the increase in the
judgment; whereupon counsel for plammtiff filed a
written stipulation consenting to such increase in the
amount of defendants’ compensation, and thereupon
the court made 1ts order denying the motion for new
{rial.  Upon the same confention, based upon the
same faets and supported by the same argument made
by the same attornevs, the court in the Adamson case,
supra, held that in an action by a county for the con-
demnation of land for a public highway the county
counsel, as attorney representing the county, has au-
thority on a motion for a new trial to consent to an
order increasing the amount of compensation awarded
to the defendant by the verdict of the jury due fo an
crror in computing the amount of required fencing of
defendant’s land along the roadway.

In support of 1ts case plaintiff introduced in evidence
the resolution, copy of which is hereinbefore set out,
together with a minute entry of the board showing
that 1t was adopted by a vote of more than two-thirds
of the members thereof. Thereupon plaintiff rested
and defendants moved for a nonsuit. The motion was
denied, and the ruling is assigned as error.

Section 1241, Code of Civil Procedure, provides that
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before property can be taken by condemnation it
must appear: ‘‘1. That the use to which it 1s fo be
applied 1s a use authorized by law; 2. That the taking
15 necessary to such use; provided, when the legisla-
tive body of a county * * * ghall, by resolution or ordi-

nance, adopted by vote of two-thirds of all 1its mem-
bers, have found and determined that the public in-
terest and necessity required the acquisition, © * *©
by such county * * * of any * * * public 1mprovement,
and that the property described in such resolution or
ordinance is necessary therefor, such resolution or or-
dinance shall be conclusive evidence; (a) of the public
necessity of such proposed * * * public improvement;
(b) that such property is necessary therefor, and (ec)
that such proposed * * * public improvement is
planned or located in the manner which will be most
compatible with the greatest public good, and the least
private injury.’’

Since the resolution declaring the land necessary for
the proposed highway was adopted by a two-thirds
vote of the members of the board of supervisors, it
must, as provided by the statute, be accepted as con-
clusive evidence of the necessity for taking the prop-
erty, unless, as claimed by appellants, that as so con-
strued 1t 1s unconstitutional. This contention 1s based
upon the claim that the determination of the facts so
found by the resolution were in their nature judicial,
and since the action of the board in adopting the reso-
lation was had ex parte and without notice or hearing
given to appellants, the effect of the judgment based
thereon was to deprive them of their property with-
out due process of law. That the purpose for which
the property was sought to he condemned 1s a public
use, admits of no question. (Sec. 1238, Code Civ. Proec.)

.vﬂ-""'
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When the use is public, the necessity of appropriating
any particular property therefor i1s not a subject of
judicial cognizance, but one which appertains to the
legislative branch of the government, and the right
to so appropriate may be exercised by the state or
such subordinate bodies to which by legislative grant
the power 1s entrusted. See Lewis on Eminent Do-
main {3rd ed.), Secs. 369, 595 and 596; Cooley on Con-
sfitutional Limitations, p. 777; Secombe v. R. R. Co.,
90 U. S. 108; Miss, etc. Boom Co. v. Patterson, 98 U. S.
103 ; Water Works Co. v. Burkhart, 41 Ind. 364 ; Lamb
v. Schottler, 54 Cal. 319; Wulzen v. Board of Super-
visors, 101 Cal. 15, and People v. Smith, 21 N. Y. 595;
all of which are authorities in support of the proposi-
tion that, in the absence of constitutional provisions
30 requiring it—and there are none in this state—the
Legislature may delegate to the boards of supervisors
of the counties of the state the power to determine ex
parte by resolution, as in the instant cases, the neces-

sity for taking property for public use and make such
resolution conclusive evidence of the facts enumerated

in section 1241, Code of Civil Procedure. In Cooley’s
Constitutional Limitations, page 760, it is said that ‘‘a
legislative act declaring the necessity, being the custo-
mary mode in which that fact 1s determined, must be
held to be for this purpose ‘the law of the land,’ and
no further finding or adjudication can be essential, un-
less the Constitution of the state has expressly re-
quired it.’> And at page 777 of the same work it 18
said that, while the question of necessity may be re-
ferred to a local tribunal or submitted to a jury to de-
cide npon evidence, ‘‘the parties intercsted have no
constitutional right to be heard upon the question,
unless the state Comnstitution clearly and expressly
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recognizes and provides for it.’”’? People v. Smalh,
supra, 1s authority for the statement that the Legsla-
ture ‘‘may allow the owner to intervene and partici-
pate in the discussion before the officer or Loard to
whom the power of determmining whether the appropri-
ation shall be made in a particular case, or it may
provide that the officers shall act apon their own views
of propriety and duty, without the aid of a forensic
contest. The appropriation of the property 1s an act
of public administration, and the form and manner of
its performance is such as the Legislature shall, i 1ts
discretion prescribe.’”’ In the case of Board of Water
Comanissioners v. Johnson, 84 Atl. 727, the court said:
‘““But the respondents urge that they have never had
the opportunity to be heard upon the question of neces-
sity, and that for that reason there has not been due
process of law. They were not entitled to such oppor-
tunity. It is well settled that, as related to the exer-
cise of the power of eminent domain, all questions
which are political in their nature and lie within the
legislative province may be deterrmned without notice
to the owner of the property affected, and * * * the
owtner is nof entitled to a hearing upon it as a matter
of right.”” Im Wulzen v. Board of Supervisors, supra.
it 18 said: ‘“* The determination as to whether or not the
right of eminent domain should be exercised and as to
what lands are necessary to be taken in the exercise
of that right, is a political and legislative question and
not a judicial one. Its determination rests exelusively
with the Legislature, or with such subordinate legisla-
tive bodies as it may be properly devoived upon, and
the question of whether the exercise of the power 1s
wise or not is one with which the jndicial department
Thas no concern.’’ Property 18 held in private owner-
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ship subject to the right of the state 1n 1ts sovereign
capacity to take it for public use; the only restriction
upon such right being that it ‘‘shall not be taken or
damaged for public use without just compensation
having first been made to, or paid into court for, the
owner,”” (Sec.~14, art, I, Const.) Hence, where the
owner of the land sought to be condemmned by the state
for a use declared by law to be a public use 1s accorded
his constitutional right to compensation tor the taking
he cannot rquestion the procedure or instrumentalities
which the Legislature has provided as a means for ac-
quiring the property. Its motives or reasons for de-
claring that it is necessary to take the land are no con-
cern of his. In our opinion, the provision of séction
1241, Code of Civil Procedure, making the determina-
tion of the board of supervisors of the county conelu-
sive evidence of the necessity for taking the land for a
public highwayv, is not obnoxious to any provision of
the State or Federal Constitution. |
However, this may be, and contrary to the views
hercin expressed, the trial court agreed with defen-
dants’ contention that the resolution was not conclu-
sive evidence of the faets so found, but did admit it as
a sufficient prima facie showing of such facts, and upon
this theory denied the motion for nonsuit. Thereupon,
and affer denial of their motion, defendants were given
the widest latitude 1n offering a mass of evidence for
the purpose of showing there was no neccssity for the
nroposed highway, followed by plaintiff, which, 1n re-
buttal, introduced a vast deal of cvidence likewise
touching the question of necessity for the improve-
ment. Indeed, it appears from the voluminous reecord

that no restrictions whatsoever were 1mposed upon
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either party in the introduction of evidence touching
the question. Under these eircumstances and assum-
g the court erred in accepting the resolution even as
prima facre evidence, nevertheless we cannot perceive
how defendants were prejudiced by the circumstance,
since the testimony which, according to appellants’
theory, should have been produced during plamntiff’s
presentation of its case in chief was later in the trial
supplied. The error is predicated solely upon the
order 1in which the evidence touching the question was
admitted. ‘It is well gettled that an order denying a
motion for a non-suit will not be disturbed, although
the evidence at the close of plaintiff’s case was so
weak that 1t might properly have been granted, if upon
the trial the defect 1s overcome by evidence subse-
auently introduced.’’ (Peters v. Southern Pacific Co.,
160 Cal. 48; Lowe v. San Francisco etc. Ry. Co., 154
Cal. 573.) Since both parties were permitted, after
the ruling upon the motion, to mtroduce evidence, with-
out restriction, touching the question of necessity, de-
fendants could in no event have been prejudiced by the
ruling.

As a separate defense the defendants May K. Rindge
and Rindge Company alleged that all of the property
which plaintiff sought to condemn was within the
boundaries of the Malibu ranch in lLios Angeles county;
that while the ranch was owned in severalty by May K.
Rindge and the Rindge Company, it was, and had been
for more than twenty vears, with knowledge of plain-
tiff, operated as a single ranch under one management
and control; that the westerly end of said proposed
highwav terminates at and upon the boundary line be-
tween Los Angeles county and Ventura county upon
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the Malibu ranech which, as owned by defendants, ex-
tends 1into Ventura county for a distance of miles,
all of which 1s managed, operated and controlled by
sald defendants with the lands of said ranch so located
in Los Angeles county ; that there is no publie road of
any kind or character whatever within miles of
the Ventura county end of said ranch, and the only
means of cgress and ingress to the westerly terminus
of said proposed road is by private trails and ways;
that said proposed road or highway, if condemned,
would be located wholly and solely upon that part ot
the Malibu ranch situated in Los Angeles county and
would end and terminate upon private property of the
Rindge Company at the Ventura countv line, and as
constructed would give access wholly and solely to the
private ranch property of defendants May K. Rindge
and Rindge Company, and could not furnish any way
of necessity or convenience to the general public; that
the owners of said ranch have no need or desire for a

public road thereon, which, if construected, would be a
constant menace and damage to their ranch property;

by reason of which facts 1t 1s alleged the taking of said
property for the purpose contemplated would be with-
out necessity of any kind or right. Upon the grounds
and for the reason that all of the matter so alleged as
a scparate defense was 1irrelevant, immaterial, sur-
plusage and coneclusions of law, plaintiff moved to
strike the same from the answer. This mofion was
granted, and appellants assign the ruling as error.
Counsel for appetlants i1nsist the special defense so
pleaded was upon the theorv that an i1solated road
within the boundaries of what is practically one prop-
erty and not desired by the owners thereof and which
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could afford no real service to any part of the public
a3 a road, could not possibly be a public necessity for
which condemnation would lie. While this contention
15 fully answered by the fact that the resolution was
conclusive evidence of the taking being necessary,
nevertheless, conceding such theory warranted by the
alleged facts, it appears that every material issue ten-
dered by the so-called separate defense was not only

raised by the ‘complaint and the answers thereto, but
that in the trial thereof defendant, without objection or

restriction, was accorded every opportunity, of which it
avalled 1tself, in offering evidence fouching every
matter contained in the pleading so stricken out by
order of the court. There was no error in the ruling,
but conceding as much, 1t is impossibe to perceive how
defendants, under the -circumstances, could have
suffered any prejudice by reason thereof. |

It appears that wiale the eastern terminus of the
main road connected with a public highway, the west-
crn terminus thereof was at the boundary line separat-
ing Lios Angeles county from Ventura county, at which
point it connected with no road extending into or con-
necting with roads in said last-named county, and that
the Alisos Canyon road, likewise extending {rom the
proposed main road to the boundary line common to
the Malibu ranch and the lands of one Decker, was not
connected with a highway; and basing their contention
upon these facts, appellants insist that the board of
supervisors had no power to lay out highways termi-
nating at county lines or points on private lands which
did not connect with or intersect other highways afford-
ing means of continuous travel. There is no merit 1n
contention. No such restrictions upon the power ot
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counties fo establish highways are imposed by statute,
and to hold that a county could not condemn lands for
a highway to the line of another county unless there
existed an established highway in such latter county
with whieh to connect its proposed- road would ob-
vivously lead to embarrassment and difficulty in es-
tablishing hmghways from one county to another.
(Rice v, Rindge, 53 N, H. 530.)

The use for which the property was sought to be con-
demned 1s declared by section 1239, Code of Civil Pro-
cedure, to be a public use. The resolution adopted by
a vote of two-thirds of the members of the board of
supervisors not only vested the court with jurisdiction
of the proceedings for condemnation, but when re-
ceived 1n evidence the finding and determination of the
board as therein expressed, to the effect that the tak-
ing of the parcel of land desceribed in the complaint was
necessary for such public use and the proposed 1m-
provement located in the manner most compatible with
the greatest publiec good and least private mnjury, was
conclusive evidence of such facts; hence, while not
prejudicial, any evidence touching such 1ssue of neces-
sity or hearings had before the board of supervisors
- other than the resolution, was immaterial. In no event,
and from whatever angle the facts are viewed, are we
able to perceive how defendants’ substantial rights
were prejudiced by any ruling of the court during the
trial.

The judgments and orders are affirmed.
Szaaw, J.
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