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IN THE

SUPREME COURT

OF THE

UNITED STATES.

Rindge Company, a Corporation, May
K. Rindge, Hueneme, Malibu &
Southern Railway, a Corporation,
and Hueneme, Malibu & Port Los
Angeles Railway, a Corporation,

Plamiiffs tn Error,
vs.

County of lL.os Angeles,
Defendant . Error.

Rindge Company, a Corporation,
Plaintiff in Error,
vS.

County of Los Angeles,
Defendant i Error.

BRIEF OF DEFENDANT IN ERROR.

STATEMENT OF THE CASE.

Plaintiffs in error, Rindge Company and May
K. Rindge, are the owners of an oblong tract
of land, known as the Rancho Topango Malibu
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Sequit, lying along the Pacific Ocean in the
county of Los Angeles, Califormia, about twen-
tyv-two miles 1n length along the ocean shore
and varying from one-half to one and one-half
miles in width.

On the 26th day of August, 1916, the Board
of Supervisors of defendant in error, County
of Los Angeles (the governing body of the
county), without notice to or hearing given
plaintiffs in error, by unanimous vote duly and
regularly adopted a resolution determining that
the public interest and necessity required the
acquisition by the county of Los Angeles of
a strip of land forty feet in width, running
longitudinally through the above tract of land,
for public highway purposes and for the con-
struction and completion of a public highway
thereover, determining that the strip of land
therein described be condemned for such pur-
poses and directing the county counsel of the
county of Los Angeles to institute procedings
accordingly. [Tr. Vol. I, fols. 667-670.]

On the 3d day of December, 1917, the same
Board of Supervisors, without notice to or
hearing given plaintiffs in error, by four-fifths
vote duly and regularly adopted a similar reso-
lution as to a strip of land forty fect in width,
running latitudinally through the same land,
approximately at right angles from and to the
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strip described in the first resolution, [Tr.
Vol. 1, fols. 676-679.]

Actions in eminent domain were duly insti-
tuted for the condemnation of the strips of
land described 1n the resolutions. These actions
were tried at the same time, though not con-
solidated. [Tr. Vol. I, fol. 642.] The com-
pensation to be paid to the owner was deter-
mined by a jury and paid into court for the
owners. [Tr. Vol. I, fols. 485-487, 621-622.]
Verdicts were rendered and judgments entered
condemning the land described in the resolu-
tions. [Tr. Vol. I, fols. 370, 585, 412, 485, 606,
621.] The owners of the land condemned duly
appealed from the judgments. The judgments
were affirmed by the District Court of Appeal
of the state of California. (County of Los An-
geles v. Rindge Company ... Cal. App. ...,
200 Pac. 27.) [Tr. Vol. I1I, fols. 4243-4295.]
A hearing of the causes by the Supreme Court
of California was denied by that court. [Tr.
Vol. III, fols. 4295-4297.] 'The causes were
heard on onec record by the District Court of
Appeal and are before this court by writ of
error on one record, by stipulation. The same
questions are involved in the two cases.

At the tnal of the actions defendant in error
first offered in evidence the two resolutions

above referred to. [Tr. Vol. I, fols. 667-679.]



Thereupon it rested and plaintiffs in error
moved for a nonsuit. The motion was denied.

The basis of the motion for a nonsuit was
that defendant in error had failed to prove (a)
that the taking is necessary to the use 1n ques-
tion, namely, highway purposes (b) the public
necessity of such proposed public utility or pub-
lic 1improvement, (c¢) that such property which
it 15 proposed shall be taken is necessary there-
for, and (d) that such public utihity or public
improvement is planned or located in the man-
ner which would be most compatible with the
greatest public good and the least private in-
jury. [Tr. Vol. I, fols. 681-683.1

The trnal court held that the resolutions
were prina facte evidence and the District
Court of Appeal that they were conclusive evi-
dence of such facts. The holding of the Dis-
trict Court of Appeal was predicated on the
provisions of section 1241 of the Code of Civil
Procedure of Cahifornia.

That section in 1ts pertinent parts, prior to
the year 1913 read:

“Before property can be taken, it must
appear:

“1. That the use to which it is to be
applied 1s a use authorized by law;

“2. That the taking is necessary to such

>3

use,
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In 1913 the Legislature of California
amended subdivision 2 of section 1241 to read
as follows:

“"That the taking 1s necessary to such
use; provided, when the legislative body of
a county, city and county, or an incorpor-
ated city or town, shall, by resolution or
ordinance, adopted by vote of two-thirds
of all its members, have found and de-
termined that the public interest and neces-
sity require the acquisition, construction or
completion, by stich county, city and county,
or incorporated city or town, of any pro-
posed public utility, or any public improve-
ment, and that the property described in
such resolution or ordinance is necessary
therefor, such resolution or ordinance shall
be conclusive evidence; (a) of the public
necessity of such proposed public utility or
public improvement; (b) that such property
1s necessary therefor, and (c) that such
proposed public utility or public improve-
ment 15 planned or located in the manner
which will be most compatible with the
greatest public good, and the least ‘private
injury; provided, that said resolution or
ordinance shall not be such conclusive evi-
dence 1n the case of the taking by any
county, city and county, or incorporated
city or town, ot property located outside
of the territorial limits thereof.” (Calif.
Stats. 1913, p. 549.)

It 1s the contention of plaintiffs in error
in this court that the Amendment of 1913 is
unconstitutional and void for the reason that
it is repugnant to the Fourteenth Amendment
to the Federal Constitution,
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They say:

“The record herein referred to involves the
following questions:

1. Was the property sought to be con-
demned for a use authorized by law, and was
the taking necessary to such use?

2. Was there any public necessity for the
proposed highways, in view of the fact that
they were located exclusively on private prop-
erty?

3. Were the resolutions adopted by the
Board of Supervisors of l.os Angeles county
conclusive evidence of the facts required to be
found by section 1241 of the California Code
of Civil Procedure before a citizen’s property
may be.condemned, and is the proviso of that
section constitutional?

4. Was the trial court justified in holding
that the resolutions adopted by the Board of
Supervisors of Los Angeles county were only
prima facie evidence of the facts required to
be found by section 1241 of Califormia Code
of Civil Procedure, and that the burden was
cast upon plaintiffs 1n error to negative this
prima facie showing by clear and convincing
evidence?

5. Were plaintiffs in error deprived of their
property without due process of law, in viola-
tion of the Fourteenth Amendment to the Con-
stittitton of the United States, or have they
or either of them been denied the equal pro-
tection of the laws, in violation of the said
amendment 2"’

After setting forth that the record involves
the above enumerated questions, plaintiffs in
error, in their argument, discuss the following:
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“(1) The special defenses stricken out raised
the question whether the land sought to be con-
demned was being taken for a public use au-
thorized by law.

(2) The Amendment of 1913 to section 1241
of the California Code of Civil Procedure, de-
claring certain resolutions to be conclusive evi-
dence of the facts stated, was and 1s uncon-
stitutional and void. |

(3) The holding of the trial court that the
resolutions were only prima facie evidence of
the facts recited instead of conclusive, did not
cure the error, or make the amendment 1n
question valid as to plaintiffs in error.

(4) Plaintiffs in error have been deprived ot
their property without due process of law and
have been denied the equal protection of the
laws, in violation of the Fourteenth Amend-
ment to the Federal Constitution.”

We proceed with the argument.

POINTS AND AUTHORITIES.

FIRST.

This Court Is Without Jurisdiction.

The decision of the state court was put on
the ground that plaintiffs in error were accorded
every right claimed by them under the Fed-
eral Constitution and for that reason were
not in a position -to complain of the alleged un-
constitutionality of section 1241 of the Cali-
fornma Code of Civil Procedure. It is true
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that the court held section 1241 valid and con-
stitutional but 1t also held that if it were con-
ceded that section 1241 was unconstitutional,
plaintiffs 1n error were not prejudiced because
of the fact that they were accorded every right
claimed by them under the TFederal Constitu-
tion. [Tr. Vol. II1, fols. 4243-4294.]

Plaintiffs in error claim that the Amendment
of 1913 to section 1241 is unconstitutional and
void. The same claim was made in the tral
court and that court agreed with them and pro-
ceeded as though the amendment had never
been enacted. They contend that the striking
out of their special separate defenses prevented
them from showing that the purpose for which
their property was to be taken was not a pub-
lic one. Under the allegations of the com-
plaint, the answers and special separate de-
fenses remaiming after the striking out of the
one referred to, they were afforded and took
advantage of the opportunity of showing that
the use was not public.

The learned District Court of Appeal said:

“As a separate defense the defendants
May K. Rindge and Rindge Company al-
ieged that all of the property which plain-
tifft sought to condemn was within the
boundaries of the Malibu ranch in Los An-
geles county; that while the ranch was
owned in severalty by May K. Rindge and
the Rindge Company, it was, and had been
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for more than 20 years, with the knowl-
edge of plaintiff, operated as a single ranch
under one management and control; that
the westerly end of said proposed highway
terminates at and upon the boundary line
between Los Angeles county and Ventura
countty upon the Malibu ranch, which, as
owned by defendants, extends into Ven-
tura county for a distance of —— miles,
all of which 1s managed, operated and con-
trolled by said defendants with the lands
of said ranch so located in Los Angeles
county; that there is no public road of
any kind or character whatever within
miles of the Ventura county end of
sald ranch, and the only means of egress
and ingress to the westerly terminus of
satd proposed road is by private trails and
ways; that said proposed road or highway,
1f condemned, would be located wholly and
solely upon that part of the Malibu ranch
situated in Los Angeles county, and would

end and terminate upon private property of
the Rindge Company at the Ventura

county line, and as constructed would give
access wholly and solely to the private
ranch property of defendants May K.
Rindge and Rindge Company, and could
not furnish any way of necessity or con-
venience to the general public; that the
owners of said ranch have no need or
desire for a pubiic road thereon, which, if
constructed, would be a constant menace
and damage to their ranch property; by
reason of which facts it 1s alleged the tak-
ing of said property for the purpose con-
templated would be without necessity of
any kind or right. Upon the grounds and
for the reason that all of the matter so
alleged as a separate defense was irrele-




19—

vant, immaterial, surplusage, and conclu-
sions of law, plaintiff moved to strike the
same from the answer. This motion was
granted, and appellants assign the ruling
as error. Counsel for appellants msist the
special defense so pleaded was upon the
theory that an isolated road within the
boundaries of what is practically one prop-
erty and not desired by the owners there-
of, and which could afford no real service
to any part of the public as a road, could
not possibly be a public necessity for which
condemnation would le. While this con-
tention 1s fully answered by the fact that
the resolution was conclusive evidence of
the taking Dbeing necessary, nevertheless,
conceding such theory warranted by the al-
leced facts, it appears that every material
1ssue tendered by the so-called separate de-
fense was not only raised by the complaint
and the answers thereto, but that in the
trial thereof defendant, without objection or
restriction, was accorded every opportunity,
of which 1t availed itself, in offering evi-
dence touching every matter contained in
the pleadmg so stricken out bv order of
the court. There was no error in the
ruling, but, conceding as much, 1t 15 1mpos-
sible to perceive how defendants, under the
circumstances, could have suffered any pre-
judice by reason thereof.” (200 Pac. 27,
at p. 31.)

After the introduction in evidence of the
resolutions of the Board of Supervisors which
the trial court held were prima facie evidence
of the facts enumerated in the proviso, plain-
tiffs in error introduced testimony for the pur-
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pose of overcoming the prima facie effect of
the resolutions. Defendant in error then intro-
duced testimony tending to show the necessity
for the highway, the necessity for the particu-
lar land sought to be taken and that 1t was
located in the manner most compatible with
the greatest public good and the least private
Injury.

The District Court of Appeal said:

“However this may be, and contrary to
the views herein expressed, the trial court
agreed with defendants’ contention that
the resclution was not conclusive evidence
of the facts so found, but did admit it as
a sufhicient prisma facie showing of such
facts, and upon this theory denied the mo-
tion for nonsuit. Thereupon, and after the
denial of their motion, deiendants were
given the widest latitude in offering a mass
of evidence for the purpose of showing
there was no necessity for the proposed
highway, followed by plaintiff, which in
rebuttal, mtroduced a vast deal of evidence,
likewise touching the questton of necessitv
for the improvement. Indeed, it appears
from the voluminous record that no re-
strictions whatsoever were imposed upon
either party in the introduction of evi-
dence touching the question. Under these
circumstances, and assuming the court
erred 1n accepting the resolution even as
primae facie evidence, nevertheless we can-
not perceive how defendants were pre-
judiced by the circumstances, since the tes-
timony which, according to appellants’
theorv, should have heen produced during



plaintiff’s presentation of its case in chief
was later in the trial supplied. The error
is predicated solely upon the order in which
the evidence touching the question was ad-
mitted.

“*It 15 well settled that an order deny-
ing a motion for a nonsuit will not be dis-
turbed, although the evidence at the close
of plaintiff’s case was so weak that it might
properly have been granted, if upon the
trial the defect is overcome by evidence
subsequently introduced.” Peters v. South-
ern Pacific Co., 160 Cal. 48, 116 Pac. 400;
Lowe v. San Francisco, etc., Ry. Co., 154

Cal. 573, 98 Pac. 6/8.

“‘Since both parties were permitted,
after the ruling upon the motion, to in-
troduce evidence, without restriction, touch-
ing the question of necessity, defendants
could 1n no event have been prejudiced by

the ruling”” (P. 31.)

The rule applicable here is found n Balti-
more Traction Co. v. B. Belt R. Co. (1893).
151 U. S, 137, 14 S. Ct. 294, 38 L.. Ed. 102,
in which it is held that where a statute pro- -
viding for condemnation proceedings has been
construed by the state courts as requiring notice
no federal question with respect to due process
of law can be based upon the objection that such
statute allows condemnation without notice.

The statute in question was construed by the
trial court as unconstitutional and void and
it was held that the 1ssues of necessity for the
highway, necessity for the particular land con-
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demned for the highway and the proper loca-
tion thereof were before the trial court for
hearing and determination after notice to plain-
tiffs in error. There can, therefore, be no ques-
tion with respect to due process of law based
upon the objection that the statute allows the
determination of these matters without notice.

The decision of the federal questions was ren-
dered unnecessary by the view taken of the
case by the District Court of Appeal as quoted
above, If the decision of a federal question
by a state court is rendered unnecessary by
the view the court properly takes of the case
within the scope of the pleadings, the judgment
1s not open for review in the United States Su-
preme Court. (Chapman v. Goodnow (1887),
123 U. S. 540, 8 S. Ct. 211, 31 L. Ed. 235;
Wells v. Crane (1893), 150 U. S. 84, 14 S, Ct.
22, 37 L. Ed. 1007.)

Under these circumstances this court will af-
firm the judgment. (Murdock v. City of Mem="
phis (1874), 87 U. S. 590, 20 Wall 591, 22
L. Ed. 429.) /

Where a state decision of an alleged. federal
question was not necessary to its judgment, but
the court also puts its decision upon another
ground not repugnant to the Fedeyal Constitu-
tion, the United States Supreme Court has no
jurisdiction. (Brooks v. Missours, (1887), 124
U. S. 394, 31 L. Ed. 454)
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This court will not entertain jurisdiction of
state judgments where, beside the ifederal ques-
tion decided by the state court, there is another
and distinct ground on which the judgment can
be sustained. (Kennebeck & P. R. Co. v. Port-
land & K, R. Co. (1871), 81 U. S. 14 Wall. 23,
20 L. Ed. 850; Rector v. Ashley (1867%, 73 U.
S. 6 Wall, 142, 18 L.. Ed. 733; Gibson v. Cho-
teauw (1868), 753 U. 5. 8 Wall, 314, 19 L. Ed.
317; Klinger v. Missourt (1871}, 80 U. S. 13
Wall. 257, 20 L. Ed. 635; Detroit City K. Co.
v. Guthard (1884), 114 U. S. 133, 29 L. Ed.
118; New York etc. Co. v. New York (1901},
186 U. S. 269, 22 S. Ct. 916, 46 L. Ed. 1158;
Hale v. Lewts (1900), 181 U. 5. 473, 21 S.
Ct. 677, 45 L. Ed. 959: Mobile etc. Co. v. Miss
(1907}, 210 U. S. 187, 28 S. Ct. 650, 52 L. Ed.
1016; Gaar etc. Co. v. Shannon (1911), 223
U. S. 468, 32 5. Ct. 236, 56 L. Ed. 510.)

And this is true even though the Supreme
Court of the Umited States may think the posi-
tion of the state court is an unsound one.
(Klziqucr v. Missourt (1871), 80 U. S. 13 Wall
257, 20 L. Ed. 635; DeSaussure v. Gaillard
(1887), 127 U. S. 216, 8 S. Ct. 1053, 32 L. Ed.
125.)

It must appear that the case could not have
been decided without deciding the federal ques-
tion. (Brown v. Atwell {1875), 92 U. S. 327,



23 L. Ed. 511; DeSaussure v. Gaillerd (1887),
127 U. 5. 216, 8 S. Ct. 1053, 32 L. Ed. 125.)

For this reason it 1s respectfully submitted
that this court 1s without jurisdiction and that
the judgment should be affirmed on this ground.
However, out of an overabundance oif precau-
tion we will discuss the alleged federal consti-
tutional questions raised by plaintifts in error.

SECOND.

California Code of Civil Procedure, Section
1241, as Amended in 1913, Is Not Repug-
nant to the Due Process of Law Clause
of the Federal Constitution.

The right of eminent domain 1s an attribute
of sovereignty. It is inherent in the state and
exists independent of the Constitution. All pri-
vate property is held subject to this right 1in
the state. The nature of the right contem-
plates that private property 1s to be taken for
public use. Comrerseljr‘, private property may
not be taken by the state unless the purpose
for which 1t 1s taken is a public one. Oth
than this limitation inwrought in the right it-
self, the only restriction on the power of the
state 1s that to be found in the Constitution of
the United States and of California,—that com-
pensation shall be paid or tendered to the own-



er. (Constitution United States, Fourteenth
Amendment: California Constitution, Art. I,
Sec. 14.) In all other respects the state, act-
ing through the Legislature, 1s unfettered in
exercising this sovereign power.

When the state or one of its agencies exer-
cises this sovereign right two separate functions
ot government are set in action. First, the leg-
islative function determining the necessity for
the exercise of the power, the necessity for tak-
ing the particular property, the quantity to be
taken and the location of the public improve-
ment. Second, the judicial function, determin-
ing whether the purpose for which the property
is to be taken is public, and the compensation
to be paid the property owner.

The legislative function is not subject to any
limitation or restriction of the Federal Constitu-
tion. The Legislature may, by direct statutory
enactment, take any particular property or it
may delegate that power to a subordinate tri-
bunal to be exercised in any manner prescribed
by the Legislature.

The judicial function 1s subject to the due
process of law clause of the Fourteenth Amend-
ment. Property may not be taken for a private
use and it may not be taken without compen-
sating the owner.

Here we are concerned with the legislative
function only., The proviso inserted in section



1241 of the California Code of Civil Procedure
by the Amendment of 1913 concerns only (a)
the necessity for the proposed improvement (b)
the necessity of the particular property there-
for, and (c¢) the location of the proposed 1m-
provement. It 1s the determination of these
(uestions only which is made conclusive on the
property owner without notice or hearing. He
1s not entitled to notice or hearing on the de-
termination of these questions,

The judicial function remains to be exercised
upon notice and hearing in the judicial pro-
ceeding. By subdivision 1 of section 1241, to
which the proviso does not relate, the court
must determine whether the taking is for a pub-
lic use. Compensation 1s determined as pro-
vided elsewhere. Constitutionally this is all the
property owner is entitled to—a judicial de-
termination of whether the use is public, and

compensation,
The IFourteenth Amendment to the Federal

Constitution does not require that a property
owner shall be given notice of or accorded a
hearing on the consideration or determination
of the questions of (a) the public necessity of
the proposed public improvement (b) the neces-
sity of the particular property for such public
improvement, and (c) the location of such
public improvement,
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We approach a consideration of the author-
ities among which there is no conflict support-
ing the argument and statements set forth above.

These authorities hold that a Legislature may
determine the matters enumerated in the pro-
viso to section 1241 by direct legislative enact-
ment or through a subordinate tribunal in any
manner it may prescribe, without notice or hear-
ing given the property owner, without violating

the Fourteenth Amendment.

In the late case of Bragg v. Weaver (1919),
251 U. S, 57, 40 &, Ct. 62, 64 L. Ed. 135, the

facts are stated in the opinion as follows:

“By this suit the owner of land adjoining
a public road in Virgimia seeks an injunc-
tion against the taking of earth from his
land to be used i1n repairing the road. The
taking i1s from the most convenient and
nearest place, where 1t will be attended by
the least expense, and has the express sanc-
tion of a statute of the state. Pollard’s
Code 1904, Sec. 944a, clauses 21 and 22.
Whether the statute denies to the owner
the due process of law guaranteed by the
14th Amendment is the federal question in
the case. It was duly presented in the state
court, and, while no opinion was delivered,
the record makes it plain that, by the judg-
ment rendered, the court resolved the ques-
tion in favor of the validity of the statute.

“It is conceded that the taking is under
the direction of public officers and is for
a public use; also that adequate provision
1s made tor the payment of such compen-
sation as may be awarded. ‘Hence no dis-



cussion of these matters is required. The
objection urged against the statute is that
it makes no provision for affording the
owner an opporiunity to be heard respect-
ng the necessity or expediency of the tak-
ing or the compensation to be paid.” (P.

58.)

The court said:

“Where the intended use is public, the
necessity and ¢xpediency of the taking may
be determined by such agency and in such
mode as the state may designate. They are
legislative questions, no matter who may
be charged with their decision, and a hear-
ing thereon 1s not essential to due process
in the sense of the 14th Amendment. Mis-
sissippt & R. River Boom Co. v. Patterson,
98 U. S. 403, 406, 25 L. Ed. 206, 207/;
A. Backus, Jr., & Sons v. Fort Street Union
Depot Co., 169 U. S. 557-568, 42 L. Ed.
853, 858, 18 Sup. Ct. Rep. 445; Adiron-
dack R. Co. v. New York, 176 U. S. 335,
349, 44 L. kd. 492, 499, 20 Sup. Ct. Rep.
460;: Sears v. Akron, 246 U. S. 242, 251,
62 L. Ed. 088, 698, 38 Sup. Ct. Rep. 245.”
(P. 58.)

The court states the facts in Sears v. Akron

(1917), 246 U. S. 242, 38 S. Ct. 245, 62 L.. Ed.
088, as follows:

“Akron, Ohio, lies on Little Cuyahoga
River a short distance above its confluence
with the Big Cuyahoga, In May, 1911, the
legislature of Ohio granted to the city,
by special act, ‘the right to divert and use
forever’ for the purposes of 1ts water sup-
ply ‘the Tuscarawas River, the Big Cuya-
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hoga and Little Cuyahoga Rivers and the
tributaries thereto, now wholly or partly
owned or controlled by the state.” The city
already possessed, under the General Laws
of Ohio, power to appropriate for this pur-
pose, by condemnation proceedings, the
- property of any private corporation. Act-
ing specihcally in exercise of the power
conferred by the special act and of every
other power thereunto enabling, the city,
by resolution of its council, passed May
27, 1912, declared its intention to appro-
priate all the waters, above a point fixed,
of the Cuyahoga River and tributaries; and
by an ordinance passed August 26, 1912,
it appropriated the same, directed its so-
licitor to apply to the courts to assess the
compensation to be paid, and provided for
the payment of ‘the costs and expenses of
said appropriation’ out of an i1ssue of bonds
theretofore authorized. The city then con-
structed a dam and reservoir at the place
specified and announced its intention of

diverting the water before or by August
1, 1915.”7 (Pp. 243-5.)

This suit was in the federal District Court
for an injunction restraining the construction
of the dam and the diversion of the water.

The court held:

“Fourth: Plaintiff contends that the or-
dinance i1s void because the general stat-
ute which authorized the appropriation
violates both article 1, section 10, oi the
Federal Constitution, and the 14th Amend-
ment, in that it authorizes the municipality
to determine the necessity for the taking
of private property without the owners hav-



ing an opportunity to be heard as to such
necessity; that in fact no necessity existed
for any taking which would interfere with
the company’s project; since the city might
have taken water from the Little Cuya-
hoga .or the Tuscarawas Rivers; and fur-
thermore, that it has taken ten times as
much water as it can legitimately use. It
1s well settied that while the question
whether the purpose of a taking 1s a pub-
lic one 1s judicial (Hairston v. Danville &

W. R. Co., 208 U. 5. 398, 52 L. Ed. 637,
28 Sup. Ct. Rep, 331, 13 Ann. Cas. 1008),
the necessity and the proper extent of a
taking is a legislative question (Shoemaker
v. United States, 147 U. S. 282, 298, 37 L.
Ed. 170, 184, 13 Sup. Ct. Rep. 361; United
otates v. Gettysburg Electric R. Co., 160
U. S. 668, 685, 40 L. Ed. 576, 582, 16
Sup. Ct. Rep. 427; United States v. Chan-
dler-Dunbar Water Power Co., 229 U. 5.
53, 65, 57 L. Ed. 1003, 1076, 33 Sup. Ct.

Rep. 667). The legislature may refer such
issues, if controverted, to the court for de-

cision (Pittsburg, C. C. & St. L. R. Co. v.
Greenville, 69 Ohio St. 487, 69 N. E. 976).”
(P. 251.)

In Secombe v. R. R. Co. (1874), 90 U, S.
108, 23 Wall. 108, 23 L. Ed. 67, this court de-

clared:

“It is no longer an open question in this
country that the mode of exercising the
right of eminent domain, in the absence ot
any provision in the organic law prescrib-
ing a contrary course, is within the discre-
tion of the Legislature., There is no limita-
tion upon the power of the Legislature in
this respect, if the purpose be a public
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one, and just compensation be paid or ten-

dered to the owner for the property taken.”
(Pp. 117-118.)

Thus there is no limitation in the Constitu-
tion of the United States upon the power of the
Legislature of California to enact the prowviso

found in section 1241 of the Code of Civil Pro-

cedure, as the only restraint upon the power
of the Legislature was that requiring that the

purpose be a public one and that compensa-
tion be made.

The above case is followed by the leading
case of Boom v. Patterson (1878), 98 U, S. 403,

25 L. Ed. 206, where the question 1s more fully
discussed. This court, in part, said:

“The right of eminent domain, that is,
the right to take private property for pub-
lic uses, appertains to every independent
covernment, It requires ne constitutional
recognition; it 1s an attribute of sover-
eignty. The clause found in the Constitu-
tions of the several states providing for
just compensation for property taken 18
a mere limitation upon the exercise of the
right. When the use is public, the neces-
sity or expediency of appropriating any
porticular property is not a subject of
judicial cognigance. The property may be
approprioted by an act of the Legislature,
or the power of appropriating it may be
delegated to private corporations, to be ex-
ercised Dy them in the execution of works
. which the public is interested. * * *#
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The point in issue was the compensation
to be made to the owner of the land; 1in
other words, the value of the property tak-
en. No other cuestion was open to con-
testation in the District Court. Turner v.
Halloran, 11 Minn. 253. The case would
have been in no essential particular dif-
ferent had the state authorized the com-
pany by statute to appropriate the par-
ticular property in question, and the own-
ers to bring suit against the company in
the courts of law for its value.” (Italics

ours.) (Pp. 4006, 407.)

If the purpose be public, the taking may be
outright, provided reasonable, certain and ade-
quate provision 1s made at the time of appro-
priation to ascertain and secure the compensa-
tion to be made to the owner. (Madisonville
Traction Co. v. St. Bernard Mwm. Co. (1904),
196 U. S. 239, 49 L. Ed. 462.) The quantity
which should be taken 1s a legislative question.
(U. S. v. Gettysburg Electric R. Co. (18935),
160 U. S. 668, 680, 40 L. Ed. 576.)

Lewis, in his work on Eminent Domain, 3d
edition, Vol. 1, section 255, says:

“The necessity, expediency or propriety
of exercising the power of eminent domain,
and the extent and manner of its exercise,
are questions of general public policy and
belong to the legisiative department of the
government.”
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The same learned author, 3d edition, Vol. IT,
section 453, says:

“How much may be taken. It has been
held to be within the province of the Leg-
islature, in the absence of constitutional
provisions on the subject, to determine the
guantity, as well as the estate, which may
be taken for public use.”

Cooley, in his work on Constitutional Limita-
tions, 7th edition, page 760, says:

“Private property can only be taken pur-
suant to law; but a legislative act declar-
ing the necessity, being the customary mode
in which that fact i1s determined, must be
held to be for this purpose ‘the law of
the land,” and no further finding of ad-
judication can be essential, unless the Con-
stitution of the state has expressly re-
quired 1it.”

Again, at page 777, this learned author says:

“The authority to determine in any case
whether 1t is needful to permit the exer-
cise of this power must rest with the state
itself; and the question i1s always one of
strictly political character, not requiring
any hearing upon the facts or any judicial
determination. Nevertheless, when a work
or mmprovement ot local importance only
i1s contemplated, the need of which must
be determined upon a view of the facts
which the people of the vicinity may be
supposed best to understand, the question
of necessity 1s generally referred to some
local tribunal, and it may even be submitted
to a jury to decide upon evidence. But
parties 1interested have no constitutional



right to be heard upon the question, unless
the State Constitution clearly and express-
ly recognizes and provides for it.”

See also:

Havs v. Seattle (1919), 251 U. S. 233,
40 S. Ct. 125, 64 L. Ed. 243;

O’Neil v. Leamer (1915), 239 U. S. 244,
36 S. Ct. 54, 60 L. Ed. 249;

U. S.'v. Chandler-Dunbar Water Power
Co. (1912), 229. U. S. 53, 65, 33 S.
Ct. 667, 57 L. Ed. 1063;

Appleby v. Buffalo (1910), 221 U. S.
524, 31 S. Ct. 699, 55 L. Ed. 838;
Adiwrondack R. Co. v. N. Y. (1600), 176
U. S. 335, 349, 20 S. Ct. 460, 44 L.

Ed. 492;

Backus v. Fort Street Union Depot Co.
(1898), 169 U. S. 557, 568, 18 S. Ct.
445, 42 1. Ed. 853;

Chicago etc. Co. v. Chicage (1896), 166
U. 5. 226, 17 S. Ct. 381, 41 1, Id.
079;

Monongahela Nav. Co. v. U. §. (1892),
148 U. S. 312, 327, 13 S. Ct. 622, 3
L.. Ed. 4063; |

Shoemaker v. U. §. (1892), 147 U. S.
282, 298, 13 S, Ct. 361, 37 L.. Ed. 170;

Pearson v. Yewdall (1877), 95 U. 5.
294, 24 1.. Ed. 430;



In re Condemnations, etc. (1920), 266
Fed. 105;

Cuyahoga River Power Co. v. City of
Akron (1913), 210 Fed. 524

Kaw etc. District v. Metropolitan Water
Ca. (1911), 186 Fed. 315, 319, 108 C.

C. A. 393;
Chappell v. U. S. (1897), 81 Fed. 765,
20 C, C. A. 600;

In 7e Rughevmer (1888), 36 Fed. 371.

The books are replete with cases supporting
the constitutionality of statutes by which the
Legislature itself, or a subordinate tribunal
conclusively determine the matters enumerated
in section 1241 of the California Code of Civil
Procedure. The following from the Appellate
Courts of the various states are directly in
poinit :

Kramer v, Cleveland and Pitts. R. R. Co.
(1855), 5 Ohio St. 140, 146;

People v. Smith (1860), 21 N. Y. 595,
59/

Water Commnussioners v. Johnson (1912),
36 Conn., 151, &8 Atl. 727:

County Court of St. Louwis Co. v. Gris-
wold (1874), 58 Mo. 175;

Water Works Co. v. Burkhart (1872),
41 Ind. 364:
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Aldrdge v. R. R. Co. (1832), 2 Stew. &
Port. (Ala.), 199, 23 Am. Dec. 307;

Varick v. Smith (1835), 5 Paige Ch. (N.
Y.) 137, 28 Am. Dec. 417;

Matter of Fowler (1873), 53 N. Y. 60,
62 :

Zimmerman v. Canfield (1885), 42 Ohio
St 463;

Matter of Union Ferry Co. (1885), 98
N.Y. 140, 153:

Tait’'s Exec. v. Central Lunatic Asylumn
(1888), 84 Va. 271, 4 S. E. 697;

Sholl v. German Coal Co. (1887), 118
I11. 427, 10 N. E. 199; |

Moore v. Sanford (1890), 151 Mass.
285, 24 N. E. 323, 7 L. R. A. 151;

Fairchald v. City of St. Paul (1891),
46 Minn. 540, 49 N. W. 325;

Barrett v. Kemp (1894), 91 Ia. 296, 59

N. W. 76:
Paxton etc. Co. ©v. Farmers etc. Co.

(1895), 45 Neb. 884, 64 N. W. 343,
50 Am. St. Rep. 5835, 592Z;

Richland School Tp. v. OQuermyer (1905),
164 Ind. 382, 73 N. E. 811;

Havyford v. Municipal Officers of Bangor
(1907), 102 Me. 340, 66 Atl. 731, 11
L. R. A. (N. 5.) 940;

So. Park Commissioners v. Montgowery
Ward & Co. (1910), 248 Ill, 299, 93
N. E. 910, 21 Ann. Cas. 127,
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Westport Stone Co. v. Thomas (1911),
175 Ind. 319, 94 N. E. 406, 35 L. R.
A, (N. S.) 646;

Bd, Water Commissioners v. Manchester
(1915), 89 Conn. 671, 96 Atl. 182,
afirmed in Manchester v. Board of
Water Commassioners (1915), 241 U.
S. 649, 36 S. Ct. 552;

Dist. of Columbia v. Washington S. &
0. (1915), 43 App. Cas. 433;

Tracy v. Elizabethtown (1882), 80 Ky.
259, 265;

Smeaton v. Martin (1883), 57 Wis. 364,
371, 15 N. W. 403;

Boston v. Talbot (1910), 206 Mass. 82,
91 N. E. 1014;

Ford v. Chicago (1861}, 14 Wis. 0663;

Iron Railroad Co. v. City of Irontown
(1869), 19 Ohic St. 299, 304;

Wisconsin Water Company v. Winans
(1893), 85 Wis. 26, 54 N. W. 1003,
39 Am. St. Rep. 813;

City of Philadelphia v. Ward (1896),
174 Pa. St. 45, 34 Atl. 458;

Chicago etc. Co. v. Mason (1909), 23
S. Dak. 564;

See note Ann. Cas. 1913a, p. 1256.

The constitutional principles governing the
exercise of the right of eminent domain are
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learnedly and ¢laborately stated in People w.
Smath (1860), 21 N. Y. 595, 597, where the

court says:

“The question then is, whether the state,
in the exercise of the power to appropriate
the property of individuals to a public use,
where the duty of judging of the expedi-
ency of making the appropriation, in a class
of cases, 1s committed to public ofhcers, 1s
obliged to afford to the owners ot the prop-
erty an opportunity to be heard before
those officers when they sit for the pur-
pose of making the determination. I do
not speak now ot the process for arriving
at the amount of compensation to be paid
to the owners, but of the determination
whether under the circumstances of a par-
ticular case the property required for the
nurpose shall be taken or not; and I am
of opinion that the state 1s not under any
obligation to make provision for a judicial
contest upon that question. The only part
of the Constitution which refers to the sub-
ject 1s that which forbids private property
to be taken for public use without com-

-pensation, and that which prescribes the
manner in which the compensation shall
be ascertained. It is not pretended that the
statute under consideration violates either
of these provisions. There 1s therefore no
constitutional injunction on the point un-
der consideration. The necessity for ap-
propriating private property for the use of
the public or of the government is not a
judicial guestion.  The power resides 1n
the Legislature. It may be cxercised by
means of « statute twhich shall at once

“designate the property fo be appropriated
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and the purpose of the appropriation; or
it may be delegated to public officers, or,
as it has been wepeatedly held, to private
cor porations established to carry on enter-
prises in which the public are nterested.
There is no restraint 1upon the power, ex-
cept that requirmg compensation to be
made. And where the power is committed
to public officers, 1t 1s a subject of legis-
lative discretion to determine what pru-
dential regulations shall be established to
secure a discreet and judicious exercise of
the authority.

“The constitutional provision securing a
trial by jury in certain cases, and that
which declares that no citizen shall be de-
prived of his property without due process
of law, have no application to the case.
The jury trial can only be claimed as a
constitutional right where the subject is
judicial in its character. The exercise of
the right of eminent domain stands on the
same ground with the power of taxation.
Both are emanations of the law-making
power. They are the attributes of political
sovereignty, for the exercise of which the
Legislature is under no necessity to ad-
dress itseif to the courts. In imposing a
tax or in appropriating the property of
a citizen, or a class of citizens, for a
public purpose, with a proper provision for
compensation, the legislative act i1s itself
due process of law; though it would not
be if it should undertake to appropriate the
property of one citizen for the use of
another, or to confiscate the property of
one person or a class of persons, or a par-
ticular description of property upon some
view of public policy, where it could not



be said to be taken for a public use. (7The
People v. The Mayor of Brooklyn, 4 Comst.
419; Taylor v. Porter, 4 Hill 140; W yne-
hamer v. The People, 3 Kern. 378.)

“It follows from these views that it 1is
not necessary for the Legislature in the
exvercise of the right of eminent domain,
either directly, ov indivectly through pub-
lic officers or agents, to wmuvest the proceed-
mg with the forms or substance of judicial
process. It wmay allow the owmner to n-
tervene and participate tn the discussion
before the officer or board to whom the
power of determunng whether the appro-
priation shall be made wn a particular case,
or it may prowide that the officers shall act
uwpon their owm views of propriety and
duty without the aid of a forensic con-
test. The appropriation of the property is
an act of public administration, and the
form and manner of its ﬁerfomnance LS
siuch as the Legislature shall i 1ts discre-
r;z'on prescribe”” (Ttalics ours.) (Pp. 597-

99.) o

N

The onlv cases in which it has been held
that the property owner may question the neces-
sity of taking any or all of the property sought
to be taken are cases where the State Con-
stitution required the question to be submitted
to a court or jury or are cases where the Legis-
lature has authorized only the taking of such
property as is necessary, It has never bheen
held that the property owner may question the
necessity of taking any or all of the property
sought to be condemned in a case where the
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Legislature itself has determined the necessity
or has delegated that power to an inferior tri-
bunal. An examination of those decisions from
which it might appear upon cursory reading
that it was held that the question of necessity
was a judiclal one will disclose that the question
in reality considered and discussed was whether
or not the use for which the property was sought
to be taken was in fact a public one, or will
disclose that the Legislature had expressly made
the determination of the question itself a judi-
cial one to be determined by the court,

The fear of counsel, expressed several times
in their brief, in substance that the effect of
the proviso of section 1241 of the California
Code of Civil Procedure is to substitute the
arbitrary and caprictous action of a board of
supervisors for a judicial investigation, should
at least be somewhat allayed by the language
of this court in Kentucky K. R, Tax Cases

(1885), 115 U. S. 321, 6 S. Ct. 57, 29 L. Ed.
414, where 1t 1s said:

“But the same suppositions may be in-
dulged 1n, in opposition to all contrary pre-
sumptions, with reference to the final ac-
tion of any tribunal appointed to determine
the matter, however carefully constituted,
and however carefully guarded in its pro-
cedure, and whether judicial or administra-
tive. Such possibilities are but the neces-
sary imperfections of all human institu-
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tions, and do not admit of remedy; at least
no revisory power to prevent or redress
them enters into the judicial system, for,
by the supposition, its administration 1s
itself subject to the same imperfections.”

(P. 335.)

THEE AMENDMENT OF 1918 10 THE CALIFORNIA
CONSTITUTION.

Counsel quote an amendment to the Califor-
nia Constitution adopted by a vote of the peo-
ple November 5, 1918 and argue therefrom that
under the California Constitution the determina-
tion of the matters enumerated in the proviso to
section 1241 1s a judicial question.

We are at a loss to understand what this
amendment has to do with this case 1n this
court, particuilarly in view of the tfact that it

was adopted after this case had been on trial
for over a month. [Tr. Vol. 1, fol. 640 and Vol.

III, fol. 3259.]

Whether the statute in question violates any
provision of the Constitution of Califorma does
not concern this court., The state court’s con-
struction of 1its own Constitution i1s accepted by
this court. Nothing appears in the opinion of
the District Court of Appeal herein indicat-

ing that that court considered section 1241 re-
pugnant to the OState Constitution, Further,
as the constitutional provision became effective
after the resolutions had served their purpose
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as evidence, it could have no bearing on the
value of such resolutions as evidence. Upon
a reading oi the amendment it 1s at once ap-
parent that the words “an adjudication that
there is no necessity for taking the property”
refer to those cases in which, under section
1241, there may be an adjudication that there
is no necessity for taking the property. Under
section 1241, if the legislative body of the
county, city and county, or incorporated city
or town does not determine the necessity for
taking the property by a two-thirds vote, such
necessity must be determined by the court. Also,
when the property to be taken lies outside of
the territorial limits of the public corporation,
or when a drainage, irrigation, levee or reclama-
tion district, mentioned in the Constitution,
seeks to condemn, the nccessity for the taking
must be determined by the court. It 1s clear
that it is to a taking in these cases that the
provision of the Constitution refers.

However, this discussion 1s of no interest
to this court for, as already pointed out, the
District Court of Appeal in this case held that
under the Constiution and laws of Califorma
a determination of the matters enumerated in
the proviso ot section 1241 1s a legislative func-
tion. This court, as it has repeatedly held, will
accept the state court’s construction of the State
Constitution and statute so long as there is no
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conflict with the Federal Constitution. That
there 1s no such conflict and that a determina-
tion of the matters enumerated in the proviso
by the Legislature or by a subordinate tribunal
does not violate the Federal Constitution 1s
amply sustained by the authorities already re-
ferred to. (Bragg v. Weaver (1919), 251 U.
S. 57, 40 S. Ct. 62, 64 L. Ed. 135.)

THarE BHBoLpiNnGg THAT THE RESOLUTIONS WERE
PriMmaA FAcIE EVIDENCE.

Neither 1s there any merit in the argument
of counsel that the ruling of the trial court
holding the resolutions of the Board of Super-
visors prima facie evidence of the necessity de-
prived their clients of their property without
due process. That a statute or decision declar-
ing certain facts prima facie evidence of other
facts does not violate the Federal Constitution
1s apparent from the many decisions referred
to in the brief of plaintiffs in error. (Brief,
Plaintiffs in Error, pp. 42-65.)

TreE LEGISLATIVE Bobpy, DOES NoT DETERMINE
TuaTt Tre Use Is PuBLIc.

Throughout the brief of plaintiffs in error the
assertion 1s made that under the-proviso the
legislative body conclusively determines that
property 1s taken for a public use. Counsel are
in error. A cursory reading of the section will
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convince the court that subdivision 1 provides
for the determination by the court of whether
the use is public and that the provise does not
in any manner concern itself with this question.
Assuming, as they do, that the proviso author-
izes the conclusive determination by the legisla-
tive body, of whether the use is public, counsel
erect a structure of argument apparently con-
vincing to themselves that the proviso operates
to deprive their clients of due process of law.
The fact that the proviso does not authorize the
legislative body to determune conclusively, or at
all, the question of public use makes manifest
the falsity of the argument,

THr Horping THAT THE DETERMINATION OF
NEcEssiTY Is A LEGISLATIVE FUNCTION.

Counsel argue that under the California law
prior to this case the decision of the matters
enumerated in the proviso of section 1241 was
a judicial function; that the court in this case-
held it to be a legislative one; that therefore,
by some mental complex, unexplained and un-
explainable, plaintiffs in error are deprived of
their property without due process of law. That
the California courts did not for the first time
in this case hold that the decision of these
cuestions is a legislative function is apparent
from Wulzen v. Board of Superwvisors (1894),
101 Cal. 15, 35 Pac. 333, 4 Am, St. R. 1/,
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quoted from by the District Court of Appeal.
[Tr. Vol. III, fols. 4274-4275.7 However this

may be, the only matter of importance to this
court in this behalf is that it was held to be
a Plegislative function in this case, for it 1s the
settled rule of this court in cases of this kind
to accept the construction placed by the courts
of the state upon their own Constitution
and statutes. (Backus v. Fort Street Union
Lepot Co. (1898), 169 U. S. 557, 18 S.
Ct. 445, 42 L. Ed. 853.) The language of
the court in the Backus case 1s peculiarly ap-
plicable to counsel’s contention that the Appel-
late Court in this case held that the decision
of the matters enumerated in the proviso was
a legislative function, contrary to the previous
decisions of the California courts, and that
thereby plaintiffs in error were denied due proc-
ess of law. The court declared:

“His contention, however, is that the true

construction of the Constitution and laws
of the state, as settled by repeated deci-
sions of its Supreme Court, was wholly
disregarded in this case, and that by rea-
son thereof the respondents were denied
that equal protection of the laws which is
guaranteed by the 14th Amendment to the
IFederal Constitution. * * *

“But it 1s insisted that those proceed-
ings were not so warranted; that the set-
tled, uniform, -and unreversed construction
thereof by the Supreme Court of the state
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theretofore forbade them, and hence there
was a discrimination against the respond-
ents, and they were denied that equal pro-
tection of the laws which the Federal Con-
stitution guarantees. Thus, for instance, it
is insisted that the previous rulings of the
courts, both trial and supreme, had been
to the effect that a jury called under these
condemnation statutes was a jury of -
quest and not a trial jury, whereas 1n this
case the ruling was practically to the con-
trary, and the respondents were compelied
to submit their rights to a trial jury sub-
ject to the control of the presiding judge,
as in ordinary common-law cases. We
deem 1t unnecessary to review the many
authorities from the Supreme Court ot
Michigan cited by counsel, or determine
whether the ruling in this case as to the
methods ot procedure and the true construc-
tion of the statute is or is not in harmony
with prior decisions of that court. Ac-
cepting the contention of counsel, that 1n
this case the Supreme Court of the state
has put a different construction on the state
statutes from that therefore given, and
has sustained modes of procedure different
from those which had previously obtained,
still it does not follow that this court has
a right to interfere and say that the pres-
ent ruling is erroneous and the prior con-
struction correct, or that the change of
construction works a demial of anv tunda-
mental rights. There 1s no vested right in
a mode of procedure. FEach succeeding
Legislature may establish a different one,
providing only that in each 1s preserved
the essential elements of protection. The
fact that one construction has been placed
upon a statute by the highest court of the
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state does not make that construction be-
yond change. Suppose it were true, in the
fullest sense of counsel’s contention, that
for a series of years the courts had ruled
that the jury in condemnation cases was a
jury of inquest, or in the nature of a
sherift’s jury—one determining for itself
all matters of law and fact, and that in
this case, for the first time, they held other-
wise, and that such jury was a common-
law jury, subject to be controlled by the pre-
siding judge, whose duty it was to determine
all questions of law, and still, whatever
might be thought of the propriety of such
a change of construction, there is in it noth-
ing to justify this court in reversing the
judgment of the state court and denying
the correctness or validity of this last rul-
ing.” We fatl to see why the presence of
the judge with this jury, his assumption
of power to control its proceedings, his in-
structions to it on questions of law, neces-
sarily vitiated the proceedings. Grant that
such a course had never been taken before;
grant that it had never been held to be a
proper proceeding; grant that it was un-
expected by counsel,—and yet if the judge’s
rulings and instructions were in themselves
correct, and the propriety of his presence
and control be held by the Supreme Court
of the state warranted by the statutes, we
do not perceive that any right possessed un-
der the Constitution of the United States
has been violated.” (Pp. 566, 569-571.)

The only conclusion that can be drawn from
the foregoing is that section 1241 of the Cali-
fornia Code of Civil Procedure, as amended, is
valid and constitutional and applicable to the
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case at bar, wherein the property owners were
not accorded any notice or hearing by the Board
of Supervisors on the determination of the mat-
ters enumerated in the proviso of that section.

THIRD.

Plaintiffs in Error Were Not Denied the
Equal Protection of the Law.

It 1s argued that “‘the different treatment ac-
corded to the four classes described 1n said sec-
tion 1241, namely: When the resoclution is
adopted by a two-thirds vote, and when not;
and when the land sought to be condemned is
within the territorial limits of the political sub-
division seeking to condemn, and when not”
denies plaintiffs in error the equal protection

of the law. (Brief, Plaintiffs in Error, p. 60.)

TaE Powrer FXErCISED IN EwnacTing THIS
STATUTE Is Nort CONTROLLED BY THE FOUR-
TEENTH AMENDMENT.

- The obvious answer to this contention of
plaintiffs in error 1s that the property owner
“has no interest or right whatever in how, or 1n
what manner the necessity for the improvement,
the land necessary therefor, or its location are
determined. If the Legislature may designate
by statute the property to be appropriated or
may delegate that power to a subordinate tri-
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bunal, as it has been repeatedly held it may do,
without notice or hearing to the land owner, the
property owner 1s not denied the equal protec-
tion of the law 1f his property is selected in a
manner different from that by which his neigh-
bor’s 1s selected. (Bragg v. Weaver (1919),
251 U. S. 57, 40 S, Ct. 62, 64 L. 1kd. 135;
Secombe v. R. R. Co. (1874), 90.U. S. 108, 11/,
23 Wall. 108, 23 L. Ed. 67; Boom v. Patterson
(1878), 98 U. S. 403, 25 L. Ed. 206.) He 1s
denied nothing, On the contrary, he 1s given
privileges he does not otherwise have, 1f the
Legislature says, as 1t has done in California,
the necessity for taking property must be deter-
mined by two-thirds vote of the legislative body
seeking to condemn. The power to select neces-
sarily includes the lesser power of determining
the mode oi selection.

There 1s no limitation on the power of the
Legislature as to the mode of exercising the
right of eminent domain 1f the purpose be a pub-
lic one and just compensation be paid or ten-
dered to the owner. (Secombe v. Milwaukee

Etc. R. Co. (1874}, 90 U. S, 108, 117, 23 Wali.
108, 23 L. Ed. 67.)

Mr. Cooley, in his work on Constitutional
~ Limitations, 7th Ed., p. 555, says:
| “The Legislature may therefore prescribe

or authorize different laws of police, allow
the right of eminent domain to be exercised
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m  different cases and through different
agencies, and prescribe peculiar restrictions
upon taxation in each distinct mumcipality,
provided the state Constitution does not for-
bid. ‘These discriminations are made con-
stantly; and the fact that the laws are of
local or special operation only is not sup-
posed to render them obnoxious in prin-
ciple.” (Italics ours.)

And at page 777 Mr. Cooley says:

“The authority to determine in any case
whether 1t is needful to permit the exercise
of this power must rest with the state itself:
and the question is always one of strictly
political character, not requiring any hear-
ing upon the facts or any judicial determin-
ation, Nevertheless, when a work or im-
provement ot local importance only is con-
templated, the need of which must be de-
termined upon a view of the facts which
the people of the vicinity may be supposed
best to understand, the question of neces-
sity 1s generally referred to some local tri-
bunal, and it may even be submitted to a
jury to decide upon evidence. But parties
interested have no constitutional right to be
heard upon the question, unless the state
Constitution clearly and expressly recog-
nizes and provides for it. On general prin-
ciples, the final decision rests with the legis-
lative department of the state:; and if the
question is referred to any tribunal for
trial, the reference and the opportunity for
being heard are matters of favor and not
of right. The state is not under any obli-
gation to make provision for a judicial con-
test upon that question. And where the
case 18 such that it 1s proper to delegate to



individuals or to a corporation (a) the
power .to appropriate property, it 1s also
competent to delegate the authority to de-
cide upon the necessity for the taking.”

The conclusive reply to this contention of
plaintiffs in error 1s set forth in Southern K.
Co. v. Memphis (1912), 126 Tenn, 267, 148 S.
W. 662, Ann. Cas. 1913 E. 153, 41 L. R. A,
(N. S.) 828, in the following statement:

“But all other incidents of the taking are
political questions, for the determination of
the sovereign, and not judicial questions,
for the determination of the courts. Select-
ing the property to be taken, as contradis-
tinguished from similar property in the
same locality, determiming 1ts suitableness
for the use to which it is proposed to put
it, as well as deciding the quantity required,
are all political questions, which inhere 1n
and constitute the chief value of the power
to take. This power would be a vain and
empty thing, if the owner could contest the
advisability of taking his property rather
than his neighbor’s, or if he could interpose
as a defense to the taking that other prop-
erty could be found which would suit the
public purposes better, or that he, the
owner, was of opinion and could prove that
the public needed more or less than the
quantity proposed to be taken. The power
to take would be of small value, 1f the
thing to be taken, in 1ts quantity, quality,
and locality, could be detcrmined by an-
other and adverse interest. The authorities
seem to be in harmony, some of which are:
Anderson v, Turbewville, supra,; Shoemaker

v. United States, 147 U, S. 282, 13 S. Ct.
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361, 37 U. S. (L. ed.) 170; Boom Co. v.
Patterson, 98 U. S. 406, 25 U. S. (L. ed.)
206; United States v. Gettysburg FElectric
Ry. Co, 160 U. S. 668, 16 S. Ct, 427, 40
U. S. (L. ed.) 576; Kohl v. United States,
91 U. 5. 367, 23 U. S. (L. ed.) 449; United
States v. Fox, 94 U. S. 320, 24 U. S. (L.
ed.) 192; 10 Am. & Eng. Enc. of Law (2d
ed.) 1069; Illinois Cent. R. Co. v. Chicago,
%45 1. 602, 30 N. E. 1044, 17 1L.. R. A.
30.

“Hence, it has been held that a particular
property belonging to a particular citizen
can be selected directly for the public use
by legislative enactment. Anderson v. Tur-
beville, supra; Shoemaker v. United States,
supra,; Memphis State Line R. Co. v. Forest
Hill Cemetery Co., supra. Public parks are
for the benefit of the public, and property
taken for such uses falls within a proper
exercise of the power of eminent domain.
Memphis v. Hastings, supra; Shoemaker v.
United States, supra; United States v. Get-
tyshurg Ilectric Ry. Co., supra.

“The Southern Railway’s terminals and
switch-yaids are now devoted tc a public
use, so selected and set apart by proper
legislative authority; and 1t 1s well settled
that, before such property can be taken for
another and inconsistent public use, there
must be express or plainly implied legisla-
tive warrant for so doing. Memphis State
Line R. Co. v. Forest Hill Cemetery Co.,
supra; 1 Lewis on Em. Dom, arts. 2606, 269,
276; 15 Cyc. 612, 614. But the Legislature
must have known that all of the property of
the Southern Railway Company, including
its switchyards in the city of Memphis,
which 1s employed in commercial transport-
ation, 1s. devoted to a public use inconsist-



ent with the use of the same property for
a public park; and therefore, when by the
act i1n question,’ it authorized the city to
acquire these vards for parks, it expressly
authorized the taking for the other and in-
consistent use. So we have a legislative se-
lection of this particular property, already
devoted to another and inconsistent public
use, directly made by special enactment,
which necessarily includes express author-
ity to take it and devote it to the other and
inconsistent use. |

“That such a selection 1s not condemned
by section 8 of article 1, section 21 of article
1, of the Fourteenth Amendment to the
Constitution of the United States, follows
naturally from what has been said hereto-
fore respecting the origin, extent, and na-
ture of the power of eminent domain. It
exists outside and independent of the Con-
stitution.

“The reasons which support such an act
upon the part of the sovereign power are
wholly dissimilar to the reasons which strike
down arbitrary selections and classifications
as hetween citizens. It does not require a
reason for the selection of property for
public uses other than the judgment of the
sovereign power expressed in the legislative .
enactment which directs the taking. A law
authorizing a particular person to borrow
money at a.rate of interest forbidden by law
to all others, as in McKinney v. Memphis
Overton Hotel Co., 12 Heisk. (Tenn.) 104:
a law applying to a particular class of
minors and the management of their estates,
and not to others, as in Jones’ Heirs v.
Perry, 10 Yerg. (Tenn.) 60, 30 Am. Dec.
430: a law singling out a particular sherift,
and requiring a duty of him under a penalty
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for failure to perform it, as in Alexandria
v. Dearman, 2 Sneed (Tenn.} 104; a law
providing that suits in which the venue has
been changed may be moved back to the
courts where they were instituted upon affi-
davits which could only be made by ‘uncon-
ditional union men,” as in Brown v. Hay-
wood, 4 Heisk, (Tenn.) 357 a law provid-
ing that cities having a certain population
and over may sue without giving bond for
cost, as 1n Memphis v. Fisher, 9 Baxt.
(Tenn.) 240; a law which deprived lunatic
intestates from transmitting their property
to their heirs or distributees, as in Stratton
Claimants v. Morris Claimants, 89 Tenn.
497, 15 S. W. 87, 12 L. R. A. 70; a law
applying to counties of a certain population
by the census of 1890, as in Sutton v. State,
96 Tenn. 696, 36 S. W. 697, 33 L. R. A,
589; a law which forbids a barber to keep
his bathroom open on Sunday, and does not
prohibit other owners of public baths from
doing the same thing, as in Ragio v. State,
86 Tenn. 272, 6 S. W. 401; a law making
it unlawful for a corporation to discharge
an employee for voting or not voting at an
election, which does not apply to any other
citizen, as 1n State v. Nashville, C. & St. L.
R. Co., 124 Tenn. 1, Ann. Cas. 1912D 805,
135 S. W. 773; a law which exempts the
city of Memphis from lLability for neglect-
ing 1its public streets, as in Fleming v.
Memphis, 126 Tenn. 331, 148 5. W. 1057,
are each and all violative oi the constitu-
tional provisions last above referred to, and
turnish typical examples of the application
of those constitutional inhibitions against
class legislation. The protection which the
organic law affords to a citizen against arbi-
trary discrimination in favor of other citi-
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zens, or a particular class of citizens arbi-
trarily selected, is the same thing in the
Constitution which forbids the sovereign
power to take the property of the citizen
for private purposes at all, and which af-
fords the guaranty of the equal protection
of the laws. But it is obvious that the se-
lection of a particular piece of property by
the sovereign for public purposes falls with-
in and is governed by an entirely different
principle from that controlling the cases re-
ferred to. The power to take for public
purposes necessarily includes the power to

select that which is to be taken.” (Pages
282-286.)

A pertinent case 1s Kennebec Water -District
v. Waterville (1902), 96 Me. 234, 52 Atl. 774,

in which the court answered a contention simi-
lar to the one ‘here- made, as follows:

“III. The third section of the act incor-
porating the Kennebec Water District pro-
vides, that 1f any person sustaiming damages
and said corporation shali not mutually
agree upon the sum to be paid therefor,
such person may cause his damages to be
ascertained in the same manner and under
the same conditions, restrictions and limit-
ations as are or may be prescribed 1n cases
of damages by the laying out of highways.
This gives to the owner of property taken
the ultimate right upon appeal to have his
damages assessed by a jury. Sectton five
of the same act provides that if the trustees
of the water district fail to agree with the
Maine Water Company, the damages shali
be assesscd by appraisers to be appointed
by the court upon a bill in equity to be in-
stituted by the water district.



“It 1s claimed by the defense that the
different tribunals thus provided {for the
assessment of damage is a violation of the
Fourteenth Amendment of the Federal Con-
stitution, which provides that no state ‘shall
deprive any person of life, iberty or prop-
erty without due process of law, nor deny
to any person within 1ts jurisdiction the
equal protection of the laws.” In the case

at bar the act of incorporation does not
deny to any person, or to the Maine Water

Company, the equal protection of the laws.
It provides to each person who sustains
damages and to the Maine Water Company
just compensation. There is no discrimina-
tion or inequality in that respect, No dif-
ferent rule is prescribed for the estimation
of just compensation in case of individuals,
and in case of the Maine Water Company.
The act provides for a competent and im-
partial tribunal in each case with the right
of the property owner to appear and be
heard. We think that this is all that 1s re-
quired by the terms of the amendment to
the- Federal Constitution above referred to.
The only difference as to the award of com-
pensation is one of procedure. As has al-
ready been shown the Legislature has entire
discretion to designate any impartial tri-
bunal to assess compensation, whether jury,
commissioners or appraisers. yVe percelve
no reason for precluding the Legislature
from prescribing in the same act for the
assessment of compensation by different tri-
bunals for different classes of property
taken, nor are we aware of any decision of
any court holding that the Legislature 15 so
precluded. Ordinarily the compensation for
tangible property taken may properly be de-
termined by a jury; but when, as in the case
at bhar, the property and franchises of a

L)
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large corporation are taken for public uses,
and the value, not only of tanglb]e property,
but of the franchise, rights, privileges and
contracts are factors in determining the
amount of compensation to be paid, the
Legislature may well determine that com-
missioners or appraisers, the members of
which have peculiar skill and experience 1n
such matters, can, better than a jury, do
exact justice to the corporation whose prop-
erty has been condemned and taken.

“We are of the opinion that the act here
1in question by prescribing a different tribu-
nal for fixing the amount of just compensa-
tion to the Maine Water Company than
that prescribed for fixing the compensation
to other parties 1s not ‘without due process
of law’, and does not deny to any person
or to the Maine Water Company, ‘the equal
protection of the laws’, and 1s not repugnant
to the Fourteenth Amendment of the Fed-
eral Constitution.” (Pages 251, 252.)

See also, Missouri v. Lewis,' (1879) 101 U. S.
22, 25 L. kd. 989.

So, also, and for the same recasons, the Legis-
lature of the state of California has the un-
doubted power to reguf;te' the mode of exer-
cising the right of- eminent domain. If the
matters enumerated in the proviso of section
1241 are not determined by a two-thirds vote
of a Board of Supervisors and a further hear-
ing is allowed 'in court, this fact does not dero-
gate in the least_from the authority of a de-’
cision by a two-thirds vote made conclusive by
the statute,
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The reasoning of this court in Cincinnat
Street R. Co. v. Snell (1904), 193 U. S. 30, 36,

24 S, Ct. 316, 48 L. Ed. 604, in which it was
contended that the provision for a change of
venue for local prejudice made by O. Rev. Stats.,
section 5030, where the opposite party is a cor-
poration with more than fifty stockholders, hav-
ing 1its principal place of business in the county
in which the action 1s pending, without con-
ferring an equal right on the corporation, vio-
lated the constitutional guaranty of the equal

protection of the laws, 1s directly applicable
here. The court reasoned thus:

“The proposition to which the case re-
duces itself is therefore this: That although
the protection of equal laws equally admin-
istered has been enjoyed, nevertheless there
has been a denial of the equal protection of
the law within the purview of the 14th
Amendment, only beczuse the state has al-
towed one person to sec: one forum and
has not allowed another person, asserted to
be 1n the same class, to seek the same
forum, although as to bnth persuns the Iaw
has afforded a2 forum in which the same
and equal laws are applicable and adminis-
tered. But it is fundamental rights which
the 14th Amendment satfeguards, and not
the mere forum which a state may see
proper to designate for the enforcement
and protection of such rights. Given, there-
fore, a condition where fundamental rights
are equally protected and preserved, it is
impossible to say that the rights which are
thus protected and preserved have been de-
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nied because the state has deemed best to
provide for a trial in one forum or another.
It 1s not, under any view, the mere tribunal
into which a person is authorized to pro-
ceed by a state which determines whether
the equal protection of the law has been
afforded, but whether in the tribunals
which the state has provided equal laws
prevail.

“It follows that the mere direction of the
state law that a cause, under given circum-
stances, shall be tried in one forum instead
of another, or may be transferred when
brought from one forum to another, can
have no tendency to violate the guaranty of
the equal protection of the laws where 1n
both the forums equality of law governs
and equality of administration prevails. In
fowa C, K. Co. v. Towe, 160 U. S. 393, 40
L. Ed. 469, 16 Sup. Ct. Rep. 360, this court
said:

“‘But it 1s clear that the 14th Amend-
ment in no way undertakes to control the
power of a state to determine by what
process legal rights may be asserted or legal
obligations be enforced, provided the
method of procedure adopted for these pur-
poses glxrr{'s reasonable notice and affords
fair opp rtumty to be heard before the
issues ar ; decided. This being the case, it
was ob\ Dusly not a right, privilege or im-
munity of a citizen of the United States to
have a controversy in the state court prose-
cuted or determined by one form of action
instead of by another.”” (Pages 36, 37.)

The situation before this court in Pitisburg

etc. R. Co. v. Backus, (1894), 154 U. S. 421,
14 S. Ct. 1114, 38 L. Ed. 1031, is particularly
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analagous here. The facts appear in the state-
ment of Mr. Justice Brewer as follows:

“On March 6, 1891, the Legislature of
the state of Indiana passed an act entitled
‘An act concerning taxation, repealing all
laws 1n conflict therewith, and declaring an
emergency’ (Laws 1891, pp. 199-201)
which, expressly repealing ‘all laws and
parts of laws within the purview of this
act,” provided 1n itself a complete and com-
prehensive system of taxation. Dy it all
property of individuals and ordinary cor-
porations was subject to valuation and as-
sessment by county officers, while the as-
sessment of railroad property was commit-
ted to a state board of tax commissioners,
composed of the governor, secretary of
state, auditor of state, and two appointees
of the governor. To this board, in addi-
tion to the assessment of railroad property,
was given the duty of equalizing the assess-
ment of real estate throughout the state, as
well as of entertaining appeals from the
decisions of the several county boards.”

(Pages 421-2.)

The court held:

“Ecually fallacious is the contention that,
because to the ordinary taxpayer there is
allowed not merely one hearing before the
county ofhcials, but also a right of appeal
with a second hearing before the state
board, while only one hearing before the
latter board i1s given to railroad companies
in respect to their property, therefore the
latter are denied the equal protection of
the laws. Iif a single hearing s not due

process, doubling 1t will not make it so,
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and the power of a state to make classifica-
tions in judicial or administrative proceed-
ings carries with it the right to make such
a classification as will give to parties be-
longing to one class two hearings before
their rights. are finally determined, and
to parties belonging to a different class
only a single hearing. Prior to the pas-
sage of the Court of Appeals Act by Con-
gress, in 1891, a litigant in the Circuit
Court, 1f the amount in dispute was less
than $5000, was given but a single trial and
in that court, while if the amount in dis-
pute was over that sum the defeated party
had a right to a second hearing and in this
court. I)d it ever enter into the thought
of any one that such classification carried
with it any denial of due process of law?”

(P. 427.)

In Kentucky R. R. Tax Cases (1885), 115 U.
S. 321, 6 S. Ct. 57, 29 L. Ed. 414, this court

was constdering a Kentucky statute providing
for the assessment of railroad property 1n a
different manner from property of other cor-
porations. In stating and denying the conten-
tion of the plaintiffs in error, it was said:

“The plaintiffs in error, however, did in-
terpose a defense below, legitimate 1in itself,
and arising under the Constitution of the
United States, namely, that in the pro-
ceedings of the board of railroad commis-
sioners, resulting in the valuation and as-
sessment, under the Act ot April 3, 1378,
they were severally denied the equal pro-
tection of the laws, contrary to the Four-
teenth Amendment to the Constitution, As
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th,s defense was overruled by the Court of
Appeals of Kentucky, another Federal ques-
tion is presented which we are bound now
to examine and decide.

“The discrimination against railroad
companies and their property, which is the
subject of complaint, as being unjust and
unconstitutional, arises from the fact that,
in the legislation of Kentucky on the sub-

ject, railroad property, though called real
estate, 1s classed by itself as distinct from

other real estate, such as farms and city
lots, and subjected to different means and
methods for ascertaining.its value for pur-
poses .of taxation, and differing as well
tfrom those applied to the property of cor-
porations chartered for other purposes, such
as bridge, mining, street railway, manufac-
turing, gas and water companies. Thesc
latter report to the auditor the total cash
value of their property, and pay into the
treasury as a tax, upon each $100 of its
value, a sum equal to the tax collected
upon the same value of real estate; and
their reports and valuations are treated
as complete and perfect assessments, not
subject to revision by any board or court,
and conclusive upon the taxing officers.
“Bu .there is nothing in the Constitu-
tion of Kentucky that requires taxes to be
levied by a uniform method upon all de-
scriptions ot property. The whole mat-
ter 18 left to the discretion of the legis-
lative power, and there is nothing to for-
bid the classification of property for pur-
poses of taxation and the valuation of dif-
ferent classes by different methods, The
rule of equality, in respect to the subject,
only requires the same means and methods
to be applied impartially to all the con-
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stituents -of -each :.class, so ‘that the law
shall -operate equally and uniformly upon
all persons in similar circumstances. iThere
'is no objection, -therefore, ‘to -the discrim-
ination made as rbetween railroad .com-

panies.and - other corporations.in the meth-

ods and instrumentalities by which the
value of their property is ascertained. The
different nature and uses of.their property
justify 'the discrimination -in this respect
which the.discretion:of the Legislature has
‘seen fit tor1mpose.

“So, the fact :that ‘the Legislature has
chosen to cdll a ratlroad, »for purposes of
taxation, real estate, does not .identify it
with farming lands and-town lots, in such
a sense as imperafively to:require the em-
‘ployment.of the same machinery-and meth-
ods for dll, nin'the process of valuation for
purposes.of taxation. Calling them by the
same-name does not obliterate the essential
differences between them, and accordingly,
it 1s not 1insisted on in argument, as an
objection to the system, that a Tailroad run-
ning through severalicounties is-valued and
‘taxed as a unmit and:by a special board or-
. ganized for .that purpose, while other real
estate 1s vaiued in.each:cbunty by assessors.
The final point of objection seems to be
reduced to:this. 'Tn the case of ordinary
real estate, it is said, when the assessor
has made his \aluatlon, it -1s submitted to
a. board -of supervisors, who may change
the valuation, but not so as to increase
it, ‘wvithout notice to the taxpayer, and an
opportumty tor a formal hearing, upon
testimony to ‘be adduced under oath and
with a right of appeal on his part, first.
to a county Judﬂe and, again, 1f the amount

of ‘the'tax .1s . quitl to ﬁfty dollars, to the

N

‘.‘.
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Circuit Court. This is contrasted with the
proceeding in the case of railroad property
before the board of railroad commissioners,
in which it is alleged there is no notice
of an intended change in the valuation re-
turned by the company, and no appeal al-
lowed 1f 1t is increased.

“The discrimination, however, is appar-
ent rather than real. An examination of
the statutes shows, that the original valua-
tion of the assessor, in case of ordinary
real estate, 1s conclusive upon the taxpayer,
no matter how unsatisiactory; and the ap-
peal allowed 1is only from the action of
the board of supervisors 1n case they under-
take to increase the valuation made by
the assessor. But in the case of railroad
property, no board has authority to in-
crease the original asscssment made by the
railroad commissioners, and there is, there-
for, no case for an appeal similar to that
of the owner of ordinary real estatc.

“But were 1t otherwise, the objection
would not be tenable. We have already
decided that the mode of valuing railroad
property for taxation under this statute 1S
due process of law. That being so, the
provision securing the equal protection of
the laws does nnt require, in any case, an
appeal, although it may be allowed in re-
spect to other persons, differently situated.
This was expressly d-cided by this court in
the case of Mussour! . Lewis, 101 U, S,
22, 30. It was therc¢ said Ly DNr ]ustice
Bradley, delivering the opit..on of the court
and speaking to this point, that, ‘the last
restriction, as to the equal prolection ot
the laws, is not violated by any diversity in
the jurisdiction of the several courts as
to subject-matter, amount, or finality of de-
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cision, if all persons within the territorial
limits of their respective jurisdictions have
an equal right, in like cases and under like
circumstances, to resort to them for re-
dress.” The right to classify railroad prop-
erty, as a separate class, for purposes of
taxation, grows out of the inherent nature
of the property, and the discretion vested
by the Constitution of the state 1n its Leg-
1slature, and necessarily involves the right,
on 1ts part, to devise and carry into ef-
fect a distinct scheme, with different tri-
bunals, in the proceeding to value it. If
such a scheme is due process of law, the
details in which 1t differs from the mode
of valuing other descriptions and classes
of property cannot be considered as a de-

mal of the equal protection of the laws.”
(Pp. 336-339.)

See also, the very late case of Southern Rail-
way Co., v. Watts (Jan. 2, 1923), U. S. Adv.
Ops. 1922-23, 199 1n which this court said:

“Differences in the machinery for assess-
y

ment or equalization do not constitute a
denial of equal protection of the laws.”

(P. 202.)

The right of eminent domain, as said in Peo-
ple v. Smith (1860), 21 N, Y. 595, 597, stands
on the same ground with the power of taxation.
Both are emanations of the law-making power,
They are the attributes of political sovereignty,
and differences in the machinery for the deter-
mination of necessity do not constitute a denial
of equal protection of the laws.



It has been repeatedly held by this court that
the fact that one person may be prosecuted by
information while another may be prosecuted
by indictment does not contravene the Four-
teenth Amendment. (Hurtado v. Cal. (1883),
110 U. 5. 316, 4 5. Ct. 111, 28 L. Ed. 232;
Maxwell v. Dow (1899), 176 U. S. 581, 598,
20 5. Ct. 448, 44 L. Ed. 55/.)

A law denying the right of an individual in
all criminal cases, not capital, to have a jury
composed of twelve jurors does not contravene
the Fourteenth Amendment. (Maxwell v. Dow

(1899), 176 U, S. 581, 598, 20 S. Ct. 448, 44
L. Ed. 39/.}) The court in this case said:

“As was stated by Mr. Justice Brewer,
in delivering the opinion of the court in
Brown v. New Jersey, 175 U. 5. 172, the
state has full control over the procedurc
in its courts, both in civil and criminal
cases, subject oniy to the qualification that
such procedure must not work a denial of
tundamental rights or conflict with specific
and applicable provisions of the Federal
Constitution. The legislation 1n question is
not, 1 our opinion, open to either of these

objections.” (P. 605.)

The Fourteenth Amendment did not create
new legal rights. It operates on the legal rights
existing at its adoption. U. S. v. Cruickshank
(1875), 92 U. S, 542, 554, 23 1.. Ed. 588. Prop-

erty owners never having had the lepal right
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to have the necessity for taking itheir property
determined upon notice and hearing, or in any
particular manner, the fact that one class may
be granted that privilege by the Legislature does
not deny to a class not granted the privilege
the equal protection.of the law.

In Backus ©v. Fort Street Union Depot Co.
(1898), 169 U. S. 557, 568, 18 S. Ct. 445, 42
[.. Ed. 853, it is .said:

“Neither can it be said that there is any
fundamental right secured by the Consti-
tution of the United States to have the
questions of compensation and necessity
both passed upon by one and the same jury.
In many states the question of necessity
is never submitted to the jury which passes
upon the question of compensation. It 1s
either settled affirmatively by the Legisla-
ture, or lett to the judgment of the cor-
poration 1nvested with the right to take
property by condemnation. The question
of necessity 1s not one of a judicial char-
acter, but rather one for determination by
the lawmaking branch of the government.
Misstssippi & Rum River Boowm Co. v. Pat-
terson, 98 U. S. 402, 406 (25: 206, 208);
United States v. Jones, 109 U. S. 513, (27:
1015); Cherokee Nation v. Southern Kan-
sas Ratlway Company, supra.” (Pp. 859.)

The assertion that because when the land 1s
within the territorial limits of the political sub-
divisions. the legislative body may, by four-fifths
vote, conclusively determine the matters enum-



erated 1n the proviso, while when the land lies
outside, such matters may not be so deter-
mined, plaintiffs in error are denied the equal

protection of the law 1s fully answered by this
court in Gardner v. Mich (1905), 199 U. S.
325, 26 S, Ct, 106, 50 L. Ed. 212, in this lan-

guage:

“The defendant further contends, as he
contended in the Supreme Court of the
state, that the act of the Michigan Legis-
lature, creating the board of jury commis-
sioners for Wayne county, in which the
present trial occurred, denies to accused
persons and other litigants in that county
the equal protection of the laws. The
ground of this contention is, that by the
general laws of the state, the officers au-
thorized to make and return the jury list
were elected by the people in their several
townships and in city wards (Const., Art.
11, Sec. 1; People ex vel. Atty. Gen. wv.
Detroit, 29 Mich. 108), and required that
jurors should be of those who are assessed
on the assessment roll; while, by the \Wayne
county jury law of 1893, as amended in
1895 (Pub. Acts. 1893, p. 337; :d. 1895,
p. 69), the jury lists are made up and re-
turned by a board of seven jury commis-
sioners, appointed by the governor, with
the consent of the senate, and the names
of persons to be returned need not ap-
pear on the assessment rolls. This differ-
ence between the general law relating to
jury trials and the special law relating to
Wayne county, it is said, constitutes a dis-
crimination against the people of that
county, and amounts to a demal to them
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of the equal protection of the law. This
view does not commend itself to our judg-
ment. It i1s fully met and shown not to be
sound by the judgment in Missour: v. Lewis
(Bowman v, Lewis), 101 U. S. 22, 31, 25
L. TEd. 989, where Mr. Justice Bradley,

speaking for the court, and referring to the
14th Amendment, said:” " (P. 333.)
The court then quotes at length from Missouri
v. Lewns.

The rule that the Legislature may declare a
finding of a subordinate tribunal conclusive evi-
dence of any fact which it need not have re-
quired in the first place, recognized in the cases
referred to by counsel for plaintiffs in error
( Brief, Plaintiffs in Error, p. 44) is directly ap-
plicable here. The authorities already quoted
demanstrate that the Legislature may conclu-
sively determine the matters enumerated in the
proviso of section 1241 of the California Code
of Civil Procedure by statutory enactment, with-
out notice or hearing to the property owner.
It may, therefore, declare that the finding of
such facts by a subordinate tribunal shall be
conclusive evidence of such facts.

The necessity for a public improvement 1s not
a matter in which the individual citizen or prop-
erty owner has an interest different from or
greater in degree than the public at large. Such
necessity 1s a question of general public policy
to be determined by the public’s agent, the Leg-
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islature, or its subordinate tribunal, If 1s an
act of governmental administration. No au-
thority has been produced and none can be found
holding that a property owner must be
ogiven notice or hearing on whether an act of
public administration shall be done. No author-
ity can be found holding that the performance
of an act of public admimistration in one man-
ner under certain circumstances and in another
manner tnder other circumstances constitutes
a denial of the equal protection of the law.

TraE CrASSIFICATION MADE Is NoT ARBITRARY
OR UNREASONABLE.

If it should be conceded, for the purpose of
argument, that the Fourteenth Amendment lim-
its the Legislature in prescribing the mode in
which the matters enumerated in the provise
of section 1241 shall be determined, neverthe-
less, the statute under consideration does not
deny the:equal protection of the law.

It is. elementary that the Fourteenth Amend-
ment to the Constitution does not prohibit a
state from classifying persons or property for
purposes of legislation. A classification, to De
obnoxious, must be arbitrary and destitute of
reasonable basis. If any state of facts can be
conceived that would sustain a classification,
it 1s not arbitrary. It makes no difference that
the facts may be disputed or their effect op-



posed by -argument and opinion of -serious
strength. It .is not .within:the ‘competency :of
the courts:to-arbitrate:in such contrariety. .One
who assails a classification must ‘carry -the:bur-
den.of showingithat itrdoesinot rest:upon any
reasonable:basis but is essentially :arbitrary. The
inhibition. that.no state shall deprive any person
within its.jurisdiction of the -equal:protection of
the laws was designed to.prevent any person or
class of persons :from ibeing -singled . out as a
special subject for disctiminatory -and hostile
legislation. (Rast .w. Van Deman -etc. Co.
(1916), 240 U. S..342,-36S.1Ct. 370, 60 L. Ed.
679, -Ann. Cas. 19178, 421; Iindsley v. Natural
etc.!Co. (1911),.220 U. S..61, 31:S. Ct. 33/,
55 L. Ed. 369,. Ann. Cas. :1912C 160; Heisler
v, Thomas :Colliery Co. (Nov. 27, 1922), U.
S. Adv. Ops. 192221923, p. 119.)

Testing the -statute under -consideration .by
these principles, can 1 *ﬁagaidr that the classifica-

'ﬁ-

tion made 1s arbitrf.fn:y:an" ~destitute of reason-
able basis, or that one.class.is singled out for
descriminatory and hostile legislation? ‘Fhe
‘Legislature says that when the necessity for'the
‘taking 1s so obvious as totbe.recognized by a
two-thirds -vote of the legisiative:body of the
political subdivision, the-determination of suth
‘necesstty by a.two-thirds .vote.of thatt!body 1s

.conclusive. [t also says that when the.necessity

for the taking 1s not so obvious as to be recog-
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nized by two-thirds of the legislative body of
the political subdivision, the necessity shall be
determined in a judicial proceeding in which the
property owner shall be heard. The legislative
body of a political subdivision of the state 1s
presumed to have intimate knowledge of local
conditions within the subdivision. Such knowl-
edge may be derived from the individual per-
sonal knowledge of its members, or may be
derived from statements made to it or to 1its
members, either official or unofficially. DMen are
elected members of such bodies because of their
familiarity with the conditions and wants of the
subdivision. Information possessed by onec mem-
ber 1s, of course, at the disposal of ali of the
others. The statute merely says that when two-
thirds of the members of such a body, exercis-
ing the knowledge of local conditions which they
have, sav that a public improvement is needed
and that certain land must be acquired for that
improvement, such determination is conclusive.
Who is in any better position to determine such
necessity than two-thirds of such a body?
Where citizens living in some part ot the
political subdivision desire a public mmprove-
ment in that particular section but the necessity
therefor is not so apparent that two-thirds of
the legislative body is satished oi 1it, the Legis-
Jature says such necessity shall be determined



in a judicial proceeding and the property owner
shall have an opportumty of cdntesting it.

Is this classification so unreasonable and ar-
bitrary as to be obnoxious? On the confrary,
is it not a most reasonable and fair mode of
determining the necessity for a public improve-
ment ¢

The same argument applies to-a taking out-
side of the territorial limits of the political
- subdivision. In such cases the necessity 1s de-
termined in a judicial proceeding, irrespective
of the views of the legislative body. This, for
the reason that the legislative body has no in-
terest in, is not presumed to know, and usually
does not know conditions outside of its own
political subdivision. There 1s nothing, we sub-
mit, unreasonable or arbitarary in such classifi-
cation.

Whether the statute be considered as one pre-
scribing the mode of exercising the sovereign
power 0f eminent domain which 1s not subject
to any constitutional limitation except that the
purpose be public and compensation be made or
tendered, or whether 1t 1s necessary that the
Legislature observe reasonable imitations in ex-
ercising such power, the statute does not deny
to any person the equal protection of the law.
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FOURTH.

The Striking: Out of the Special Defenses Did
Not Prevent Plaintiffs in Error From
Raising the Question Whether the Land
Sought to Be Condemned Was Being
Taken for a Public Use Authorized by
Law.

The apparent theory of plaintiffs in error in
urging that the trial court erred in striking
the special detense set forth in the assignment
of errors 1s that they were thereby denied the
right of proving that the taking was not for
a public use.

The record clearly shows that they were not
denied this right. Each and every matter al-
leged 1n this special separate defense was an 1s-
sue before the court under the allegations of the
complaint and the denials and separate defenses
of the amended answers which remained stand-
ing aftter this separate special defense was
stricken out. Plaintiffs in error introduced a
vast mass of evidence for the purpose of prov-
ing that the use was not a public one. De-
fendant in error 1n turn introduced a vast deal
of evidence for the purpose of proving that the
proposed use was public. The court found that
the use for which the property was to be taken
was a public use and the District Court of Ap-
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peal upheld. thisi inding: The evidence referred
to is scattered throughout the transcript of the
record. 1 suchy fashiom that 1t 1s impossible to
directly  refer to it. In- view of the fact that
the District Court of Appeal made this same
statement, we trust we may be pardoned in not
taking: up- the' time’ of the court with unlimited
reterences to the transcript. [Tr. Vol. 111, fols.
4267, 4278-42801] |

We fail to. see how’ under this condition ot
the record the due process of law clause of the
Fourteenth- Amendment was violated by the ac-
tion of the court i striking out these' special
defenses. Plaintiffs in error were not demied
any right under the- Fourteenth Amendment.

It 1s to be observed that counsel do not say
that the evidence demonstrates that the proposed
taking: was for a. private use,, nor do- they say
that they were: denied. the right to- prove that
the use was not public. nor that defendant in
error did not proeve that the use was. publiec.
Their: sole' contention- 1s that the: mere strik-
ing. from the pleadings-of their special defenses
denied their clients. due process ofi law: As-
suredly, 1f they were given every latitude in
an attempt tor prove that the use. was private
they- are in: no. positient tor complain merely be-
cause their attempt. was: unsuccessful..
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The District Court of Appeal, referring to
these separate defenses, said:

“While this contention is fuilly answered
by the fact that the resolution was con-
clusive evidence of the taking being nec-
essary, nevertheless, conceding such theory
warranted by the alleged facts, it appears
that every material issue tendered by the
so-called separate defense was not only
raised by the complaint and the answers

thereto, but that in the trial thereof detend-
ant, without objection or restriction, was
accorded every opportunity, of which it
availed itself, in offering evidence touching
every matter contained in the pleading so
stricken out by order of the court. There
was no error in the ruling, but, conceding
as much, it is impossible to perceive how
defendants, under the circumstances, could

have suffered any prejudice by reason
thereof.” (200 Pac., pp. 31, 32.)

The state court having found the facts to be
as stated in this quotation, this court wili ac-
cept such statement as true, for in cases of
this kind coming from the Supreme Court of
a state, questions of fact passed upon in the
state court are not here open to review. (Bacrus

v. Fort Street Union Depot Co. (1898), 169
U. S. 357, 18 S. Ct. 445, 42 L. Ed. 853.)

An examination of the special defenses strick-
en out will disclose that the sole issues ratsed
by them were: 'The necessity for the highway;
whether the purpose constituted a public use;
and that the taking deprived plaintiff in error
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of their property without due process of law
and denied’ them the equal protection of the
laws. Under the complaint, the answers and
the separate defenses remaining after these were
stricken, each of these matters was an 1ssue be-
fore the court for hearing and determination.
The questions of necessity and of public use
were issues under paragraphs III and IV of the
complaint, paragraph III of the amended an-
sswers of May K. Rindge and Rindge Company,
 and the special defense which remained in the
pleadings. [Tr. Vol. I, fols. 48-50, 288-291,
324-327, 301-302, 337-338.]1 The issues, whether
plaintifts in error were deprived of their prop-
erty without due process of law and whether
théy were denied the equal protection of the laws,
were raised by a special defense which remained
standing in the amended answers and was not
stricken out. [Tr. Vol. I, fols. 302-303, 390-
395, 405.]

We have demonstrated, we believe, that the
striking of the special defenses set forth 1n
the assignment of errors did not deprive plain-
tiffs in error of the right to show that the use
tor which the property was to be taken was
not public, but, on the contrary, that they were
accorded the widest latitude in such attempt.
There is therefore no basis for their contention
that they were denied due process of law 1n

this behalf.
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THE ProPERTY WAaAs TAKEN FOrR A PusnLic USE.

‘The property was taken for a public high-
way. It does not require statutory authority to
demonstrate that a public highway is a public
use. However, the Code of Civil Procedure of
California, section 1238, provides,

“Uses for which eminent domain may be
exercised. Subject to the provisions of this
title the right of eminent domain may be

exercised in behalf of the following pub-
lic uses; * * * 3 % % % roads,

highways, bridges, s;:reets and alleys,
e b & e 2

That the taking of the particular public high-
way in question 1s for a public use cannot be
seriously controverted. The trial court so found.
[Tr. Vol. 1, fols. 390,- 402-400, 595-603.1 The
District Court of Appeal upheld these findings.
Under these circumstances what 1s the attitude
of this court in determining whether the taking

1s for a public use? It is convincingly stated
in Hawston v. Danwville & W. R. Co, (1907),

208 U. 5. 598, 28 S. Ct. 331, 52 L. Ed. 637,

a proceeding by a railroad company for con-
demnation of land for a spur track, in this

language:

“The condemnation of land in this case
has been held by the courts of Virginia
to be authorized by the Constitution and
laws of that state, and we have no right
to review that aspect of the decision. The



— 73—

law of Virginia permits. no exercise of the
right of eminent domain except for pub-
lic uses. Fallsburg Power & Mig. Co. v.
Alexander, 101 Va. 98, 61 L. R. A. 129,
99 Am. St. Rep. 855, 43 S. E. 194; Dice
v. Sherman (Va.), 59 S. E. 388. There-
fore it must be assumed that this taking
was held to be for public uses, although
there was no specific finding of the fact,
but only a general judgment of condemna-
tion. The plaintiff in error, however, in-
sists that the record in this. case, which
includes all the evidence, shows, unmis-
takably, that the taking was for private
uses, and that the claim by the railway
company, that the spur track was designed
in part for public uses, 1S no better than
a colorable pretense. We assume that, if
the condemnation was for private uses, it
is forbidden by the 14th Amendment, * * *
But when we come to inquire what are
public uses for which the right of com-
pulsorv taking may be employed, and what
are private uses for which the right 1s for-
bidden. we find no agreement, either 1In
reasonine or conclusion. The one and only
prmmple in which all courts seem to agree
is that the nature of the uses, whether
public or private, is ultimately a judicial
auestion. The determination of this ques-
tion by the courts has been influenced 1n the
different states bv considerations touching
the resouirces, the capacitv of the soil, the
relative importance of industries to the
reneral public welfare, and the long-estab-
lished methods and habits of the people.
In all these respects conditions wvary so
much in the states and territories of the
Union that different results might well be
expected. Some cases illustrative of the
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tendency of local conditions to aftect the
judgment of courts are Hays v. Risher, 32
Pa. 169; Boston & R. Mill Corp. v. New-
man, 12 Pick 467, 23 Am. Dec. 622 (Coni.
Lowell v. Boston, 111 Mass, 454, 15 Am.
Rep. 39); Turner v. Nye, 154 Mass. 579,
14 L. R. A. 487, 28 N. E. 1048; Ex parte
Bacot, 36 S. C. 125, 16 L. R. A. 586, 16
S. E. 204; Dayton Gold & S. Min. Co. v.
Seawell, 11 Nev. 394; Hand Gold Min. Co.
v. Parker, 59 Ga. 419; Head v. Amoskeag
Mifg. Co, 113 U. S. 9, 28 L.. Ed. 889, 5
Sup. Ct. Rep. 441; Clark v. Nash, 198
U. S. 361, 49 L. Ed. 1085, 25 Sup. Ct. Rep.
676; Strickley v. Highland Boy Gold Min.
Co., supra; Otis Co. v. Ludlow Mig. Co.,
201 U. S. 140, 50 L. Ed. 696, 26 Sup. Ct.
Rep. 353. The propriety of keeping in
view by this court, while enforcing the
14th Amendment, the diversity of local con-
ditions, and of regarding with great respect
the judgments of the state courts upon
what should be deemed public uses in that
state, is expressed, justified, and acted upon
in Fallbrook Irrig. District v. DBradley:
Clark v. Nash; and Strickley v. Highland
Boy Gold Min. Co.—ubi supra. What was
said in these cases need not be repeated
here. No case is recalled where this court
has condemned, as a violation of the 14th
Amendment, a taking upheld by the state
court as a takwg for public wses tn con-
formity with its laws. In Missour:t P. K.
Co. v. Nebraska, ubt supra, it was pointed
out (p. 416) that the taking in that case
was not held by the state court to be for
public uses. We must not be understood
as saying that cases may not arise where
this court would decline to follow the state
courts in their determination of the uses
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for which land could be taken by the right
of eminent domain. The cases cited, how-
ever, show how greatly we have deferred
to the opinions of the state courts on this
subject, which so closely concerns the wel-
fare of their people. We have found noth-
ing in the Federal Constitution which pre-
vents the condemnation by one person for
his individual use of a right of way over
the land of another for the construction
of an irrigation ditch; of a right of way
over the land of another for an aerial
bucket line; or the right to flow the land
of another by the erection of a dam. It
remains for the future to disclose what
cases, 1f any, of taking for uses which
the State Constitution, law, and court ap-
prove will be held to be forbidden by the
14th Amendment to the Constitution of the
United States.” (Italics ours.) (Pp. 605-
607.)

In determining whether a particular use is
public, this court stated the rule in U. 5. v

Getiysburg Electric R. Co. (1895), 160 U. 5.
668, 40 L. Ed. 576, as follows:

“In these Acts of Congress and the joint
resolution the intended use of this land 1s
plainly set forth. It 1s stated 1n the 2d vol-
ume of Judge Dillon’s work on Municipal
Corporations (4th Ed.), Sec. 600, that
when the Legislature has declared the use
or purpose to be a public one, its judgment
will be respected by the courts, unless the
use be palpably without reasonable founda-
tion. Many authorities are cited in the
note, and, indeed, the rule commends 1tself
as a rational and proper one.” {P.'680.)
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Plaintiffs.in error have presented nothing in-
dicating that the highway in question 1s not a
public use.

In Shoemaker v. U. §. {(1892), 147 U. 5.
282, 298, 13. 5. Ct. 361, 37 L. Ed. 170, a pro-
ceeding to ascertain the compensation to be
paid property owners for lands taken ior a
public park in the District of Columbia under
an Act of Congress, this court, after citing
cases said:

“In these and many other cases it was,
either directly or in effect, held that land
taken 1n a city for public parks and squares,
by authority of law, whether advantageous
to the public for recreation, health, or busi-
ness, 1s taken for a public use.

“In the case cited from the Missouri
reports, where the Legislature had author-
1zed the appropriation of land for a public
park for the benefit of the inhabitants of
St. Louis county, situated in the eastern
portion of the county, near to and outside
of the corporate limits of the city of St.
Louis, 1t was held that this was a public
use, notwithstanding the fact thar it would
be chiefly beneficial to the inhabitants of
the city, and that the act was not uncon-
stitutional.

“The adjudicated cases likewise establish
the proposition that while the courts have
power to determine whether the use for
which private property is authorized by the
Legislature to be taken, is in fact a public
use, yet, 1f this question is decided in the
afirmative, the judicial function is ex-
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hausted; that: the: extent to which such
property shall be taken for such use rests
wholly: in the legislative discretion, subject
only: to.the:restraint- that- just:compensation
must be made.” (Pp. 297-8.),

Seevalso:

Mt. Veernon-W-oodbury- Cotton Duck Co.

v, Alabama Intérstaté Power'Co. (1913),
240 U. S. 30, 32, 36 S. Ct! 234, 60
L. Ed. 507.

It.is not essential that the entire community,
or.even any considerable portion thereof should
directly enjoy or participate in an improvement
in order to constitute a public use. (Fallbrook
Irrigation District v. Bradley (1896), 164 U.
S. 112, 17 S. Ct. 56, 41 L. Ed. .369.).

That plaintiffs in error were afforded every
opportunity 6f showing that the- property: was
not taken:for a.public. use and, further, that
the property-was. taken. for. a. public. use, has
been .demonstrated.. There.1s, .therefore, no basis
for the contentiom.that.the use.is .not public or
that plaintiffs 1n error were denied any- right
under the Federal Constitution by reason of the
striking out of the special defenses.
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Conclusion.

We cannot close this brief without remarking
that these are among the many cases which
should never have come before this court. If
the constitutional questions raised were new and
had never been before this court for adjudica-
tion there might be some justification for call-
ing upon the time of this court for their de-
cision but, as pointed out herein, they have been
adjudicated many times by this court and by
the courts of last resort of nearly all of the
states adversely to the contention of plaintiffs
in error. Particularly is the above true in view
of the fact that the cases were tried on the
theory that the statute in question was uncon-
stitutional and vod.

To recapitulate:

1. This court 1s without jurisdiction for the
reason that a decision of the constitutional ques-
tions was rendered unnecessary by the view tak-
en of the case by the learned District Court of
Appeal.

2. California Code of Civil Procedure, sec-
tion 1241, i1s not repugnant to the due process
clause of the Fourteenth Amendment for the
reason that a property owner in a proceeding
to take his property for public use is not en-
titled to notice or hearing on the determination
of (a) the necessity for the proposed improve-



ment, {b) the necessity of the particular prop-
erty therefor, and (c¢) the location of the 1m-
provement.

3. Plaintiffs in error were not denied the
equal protection of the law for the reason that
(a) the mode of exercising the right of eminent
domain 1s not subject to constitutional hmita-
tion other than that the purpose be public and
compensation made or tendered, (b) the classifi-
cation made by section 1241 is not arbitrary
or unreasonable, (¢) plaintiffs in error were ac-
corded the privilege which they assert the stat-
ute demnies, that of notice and hearing on the
questions enumerated in the prouviso of section

1241.

4. A strilking out of the special separate de-
fenses did not prevent plaintiffs in error from
introducing testimony for the purpose of prov-
ing that the use was not public.

There is, therefore, no ground for reversal
and the judement in each case should be af-
firmed.

Most respectfully submitted,

A. J. Hiuy,
County Counsel,
County of Los Angeles, California,
And
PAUL VALLEE,
Chief Depuly County Counsel,
Attorneys for Defendant in Error,
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