NO. 30006

IN THE SUPREME COURT OF THE STATE OF HAWAII

In the Matter of the Application
of

THE TRUSTEES UNDER THE WILL
AND OF THE ESTATE OF JAMES
CAMPBELL, DECEASED

to register and confirm title to land situated
at Kahuku, District of Ko'olau Loa, City and
County of Honolulu, State of Hawaii,

APPLICATION NO. 1095

LAND COURT CASE NO. 08-1-0054
APPEAL FROM THE FINDINGS OF
FACT, DECISION AND ORDER, AND
DECREE

LAND COURT

HONORABLE GARY W. B. CHANG,
JUDGE

APPLICATION FOR WRIT OF CERTIORARI BY THE STATE OF HAWAIIL

APPENDIX “A”
CERTIFICATE OF SERVICE
DAVID M. LOUIE 2162
Attorney General of Hawaii
LINDA L.W. CHOW 4756 Linda.L.Chow@Hawaii.gov
JULIE H. CHINA - 6256 Julie.H.China@Hawaii.gov

Deputy Attorneys General
Department of the Attorney General

State of Hawaii, Room 300, Kekuanaoa Building

465 South King Street

Honolulu, Hawaii 96813

Tel: (808) 587-2987 Fax: (808) 587-2999
Attorneys for Petitioner STATE OF HAWALII

518123_1

ocT g7 201



TABLE OF CONTENTS

L QUESTION PRESENTED.....cccoteiniirrrenrenterriniestesressestessesseeesanas
IL. PRIOR PROCEEDINGS .......ooioiiitrcrinteientee e stssnessaeessesasssaesves
A. [NtrOdUCLION ....ccveiiiiieieiteecete et
B. Original Land Grants .......c..ccceeceeveerveererserneesiesvnenenssesseenns
C. Land Court Application No. 1095 —
the 1938 DECTEE .....eooereiriininienirienieeceneeeset e e e sreesaeeseaens
D. Land Court Application No. 1095 —
L.C. Case No. 08-0054 — the 2009 Decree .......c.cceverreverrenne.
E. [CA Proceedings ......ccccevervvereereeererseessessessersssenssseesseessesnennns
III. STATEMENT OF THE CASE .....cccoeiiiniirentenrinreneesreeeesvesnnes
IV.  ARGUMENT: The ICA Gravely Erred When It
Determined that the State Did Not Own the Mineral
and Metallic Mines, Including Geothermal Rights,
in the Subject PIOPETLY ...cocereieeiiciriieirnerrcceeeeeeteseiestreseeesaeeseenes
A. The Territory Owned All Minerals and
Metallic Mines When the Subject Property
Was Registered in Land Court in 1938 ......ccccceevvverenveenrennen.
B. The ICA Gravely Erred by Placing the
Burden on the Territory to Claim
Ownership of the Minerals and Metallic
Mines During the 1938 Land Court
Registration ................... cetetereetereaeste bt et et et e s ee et et ene e aeasarene
C. The ICA Gravely Erred by Relying on the
Waikiki-Malia, Honolulu Memorial Park,
and Fullard-Leo Cases ........ccuenverreeeceeeerccenesreeissesseesseerneenes
D. The ICA Gravely Erred by Distinguishing
the Case of Koester .......uuvvenererereecunacnnnns eerreeereseeeesaerreanes
V. CONCLUSION. ...ttt e
APPENDIX “A”
518123_1 i

Page

10

11

12



TABLE OF AUTHORITIES

Hawaii State Cases

Application of Robinson, 49 Haw. 429, 421 P.2d 570 (1966) .......

Honolulu Memorial Park, Inc. v. City and County of Honolulu,

50 Haw. 189, 436 P.2d 207 (1967) ..cocverveeeereeeiecececceeneneenne
Hustace v. Jones, 2 Haw. App. 234, 629 P.2d 1151 (1981) .........

Kekiekie v. Dennis, 1| Haw. 42 (1851) ..oeevceeecireereeneeceecieenee.

Maui Land & Pineapple Co. v. Infiesto, 76 Hawai'i 402,

879 P.2d 507 (1994) wevveeerrveerereeeseereesesseoesssesessssasesisssessessessens

Public Access Shoreline Hawaii v. Hawaii County Planning

Commission,79 Hawai'i 425, 903 P.2d 1246 (1985) ................

Territory of Hawaii v. Puahi, 18 Haw. 649 (Haw. Terr. 1908) ...

‘Waikiki Malia Hotel, Inc. v. Kinkai Properties Ltd. Partnership,

75 Haw. 370, 862 P.2d 1048 (1993) ....ccccvvvrvrviiivnrininnininsienennns

Other State Cases

Calvert Joint Venture #140 v. Snider, 816 A.2d 854 (Md. 2003)

Estate of Koester v. Hale, 211 N.-W.2d 778 (Minn. 1973) ...........

Federal Cases

United States v. Fullard-Leo, 331 U.S. 256 (1947) ..cccoeevereeennee.

United States v. Fullard-Leo, 156 F.2d 756 (9" Cir. 1946) .........

Hawaii Constitution

Haw. Const. art. XI, § 1 .ooeeiieiieeiieececireeecrercreere s ecceeseereere e

Hawaii Statutes

HRS § 501-71 (Cum. Supp. 2012) .ceecevveerescsmresereeeessserresneree

RLH § 5037 (1953) wereveveeeeeveeessseeeeeessesessamsssssssssesssessssmmsssessesen

5181231 ii

................

................

................

................

-----------------

.................

.................

................

................

................

.................

.................

Page

5,9

10

10

11

11

1



I. QUESTION PRESENTED

Did the Intermediate Court of Appeals (ICA) gravely err when it denied Respondent-
Appellant-Petitioner State of Hawaii’s (State or Territory) claim of ownership of all mineral and
metallic mines, including geothermal rights, in the Subject Property by incorrectly concluding
that the 1938 Land Court registration of the Subject Property by the Trustees Under the Will and
of the Estate of James Campbell, Deceased (Trustees) extinguished the State’s ownership of
minerals and metallic mines because the Territory’s reservation was not noted as an
encumbrance in the Original Decree or the Original Certificate of Title, even though: (a) the
Territory owned the minerals and metallic mines on the Subject Property pursuant to Royal
Patent No. 5616, Royal Patent No. 5693, Grant No. 550, and the Deed of Kamehameha III to
Charles Gordon Hopkins; (b) the Trustees failed to disclose the State’s ownership of minerals
and metallic mines as an encumbrance in their application for Land Court registration; (c) Land
Court registration cannot create an interest in land; and (d) extinguishing the State’s ownership

| of minerals and metallic mines would result in manifest injustice.

II. PRIOR PROCEEDINGS

A. Introduction

The question presented by this application for writ of certiorari is whether Land Court

registration of private property can extinguish the State’s! ownership of minerals and metallic

! Parties: The Trustees Under the Will of the Estate of James Campbell obtained title to the
Subject Property in 1934, and the James Campbell Company LLC obtained title to the Subject
Property in 2007 following the termination of the trust. ROA at 1074 (Tr. June 1, 2009 at 16).
This proceeding was filed in Land Court by Petitioner-Appellee-Respondent James Campbell
Company LLC, a Delaware limited liability company, who is the present owner of Lot 1219 as
shown on Map 176 of the Subject Property. Petitioners-Appellees-Respondents Continental
Pacific, LLC, a Delaware limited liability company, and James C. Reynolds, Inc, a California
corporation, are the present owners of Lot 1218 as shown on Map 176 of the Subject Property.
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mines, including geothermal rights.” The answer is no. This case involves the unique history.of
land tenure in Hawaii, which provides long standing rules and settled expectations that pre-date,
and cannot be altered by the Land Court registration system. The ICA’s degision to extinguish
the State’s ownership of mineral and metallic mines in the Subject Property turns Hawaii
property law on its head by allowing a Land Court applicant to acquire an interest in land that it
does not possess.

B. Original Land Grants

The lands that are the subject of the Land Court proceeding and this application for writ
of certiorari are located in Kahuku, Malaekahana, and Kaena, at Koolauloa, in the northeastern
district of Oahu. The Trustees’ ownership of the lands was derived from four original land
grants: (1) Deed of Kamehameha III to Charles Gordon Hopkins, dated September 10, 1851,
Liber 5 page 153; (2) Royal Patent Grant No. 550 dated March 12, 1851 to Charles Gordon
Hopkins; (3) Land Commission Award 7130 dated October 1, 1852, and Royal Pateﬁt‘No. 5693
dated April 19, 1873, both to Kinimaka; and (4) Land Commission Award 8452 Apana 1 dated -
March 21, 1854, and Royal Patent No. 5616 dated October 15, 1867, both to A. Keohokalole

(together “Subject Property”). ROA? at 752 (State’s Opp’n Mem., Exs. 1-6).

All Respondents are jointly referred to as “Campbell” or “Trustees.” Petitioner State of Hawaii
is referred to as either the “State” or “Territory.”

2 “All public natural resources [including minerals and energy sources] are held in trust by the
State for the benefit of the people.” Haw. Const. art. XI, § 1.

* Citations to the Land Court record are abbreviated as follows: "ROA at _." ROA refers to
the page number of the record.
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C. Land Court Application No. 1095 — the 1938 Decree

In 1934, the Trustees presented more than 70 land grants, including those for the Subject
Property, totaling approximately 15,000 acres of land, for Land Court registration. ROA at 88
(Campbell’s Supp. Mem., Exs. A and B). In the application, the parcels of land were identified
by their original land grants (Royal Patent, Land Commission Award, Grant, and Kamehameha
Il Deed). Id. (Ex. A).

Certificate of Title No. 17,854 was issued on January 24, 1938. Id. (Ex. N). The
Certificate identifies the registered land by their original land grants. /d.

D. Land Court Application No. 1095 — L.C. Case No. 08-0054 — the 2009 Decree

On February 9, 2009, Campbell filed an Amended and Restated Petition for
Consolidation and Resubdivision, Creation of Shoreline Setback Line, and Designation of
Easements as to the Subject Property. ROA at 28 (Campbell’é Am. and Restated Pet.).
Campbell sought to note erosion to the property, consolidate and resubdivide the four parcels
into two lots to be called Lot 1218 and Lot 1219, designate an easement for conservation
purposes affecting Lot 1219, and designate an easement for drainage purposes affecting Lot
1218. ROA at 21-32 (Campbell’s Am. and Restated Pet.). The State’s answer claimed certain
reservations including, “all mineral and metallic mines of every kind or description on the
property, including geothermal rights, and the right to remove the same[.]” ROA at 66-67
(State’s Answer).

Campbell filed a Supplemental Memorandum of Facts and Law Regarding the Defenses
Raised in the State’s Answer, wherein it acknowledged that “Royal Patent No. 5616 to A.
Keohokalole, for the lands in Malaekahana, Royal Patent No. 5693 to Kinimaka for roughly one

half of the lands in Kaena, and Grant No. 550 to Charles Gordon Hopkins for the remaining one
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half of the lands in Kaena were then subject to a reservation of mineral and metallic mines in
favor of the territorial government at that time.” ROA at 94 (Campbell’s Supp. Mem.). Despite
this, Campbeil argued that the State is bound by the 1938 Land Court decree because it did not
raise these interests in response to the Trustees’ 1934 Land Court application. /d.

Following a hearing, the Land Court judge ruled, in relevant part, that: (a) the
reservations of mineral and metallic mines in Royal Patent No. 5616; Royal Patent 5693; and
Grant No. 550 were extinguished by Land Court registration in 1938; and (b) the Kamehameha
III Deed was never subject to a reservation of mineral and metallic mines. ROA at 998 (Findings
of Fact, Decision and Order); ROA at 1074 (Tr. June 1, 2009 at 41).

A Decree was entered on July 16, 2009. ROA at 1003 (Decree). The State timely
appealed on August 14, 2009. ROA at 1007 (Sate’s Notice of Appeal).

E. ICA Proceedings

The State filed its opening brief on January 22, 2010. JEFS 16.* The State argued, in
relevant part, that the Land Court erred when it denied that the State owned all minerals and
metallic mines of every kind or description oh the Subject Property, including geothermal rights
and the right to remove the same. Specifically, the State argued that:v (1) the original land grants
did not dispose of the government’s ownership of minerals and metallic mines, including
geothermal rights; (2) Land Court registration could not extinguish these government interests to
give the Trustees gfeater title than they had pre-registration; and (3) issues decided by the Land
Commission (in awarding all land subject to the government’s reservation of mineral rights)

were binding on Campbell in the 2009 Land Court proceeding, and issues decided by the 1938

* Citations to the record on appeal are abbreviated as follows: "JEFS _." The JEFS reference
is to the Judiciary Electronic Filing and Service System online document number.
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Land Court (that the registered lands reserved mineral rights in favor of the government) were
binding on Campbell in the 2009 Land Court proceeding.

Campbell filed answering briefs on April 6 and 7, 2010. JEFS 25 and 26. The State filed
a unified reply brief on May 5, 2010. JEFS 34. The State argued that at the time of the Mahele,
all sales of land were subject to a reservation to the Hawaiian government of “all mineral or
metallic mines, of every description.” An Act to Organize the Executive Departments of the
Hawaiian Islands, Part I, Ch.7, art. II, § 6 (reproduced in 2 Rev. Laws of Haw. 2191 (1925));
Application of Robinson, 49 Haw. 429, 436, 421 P.2d 570, 575 (1966) (§6 is a law of general
application and not limited to the sale of government lands). Since the Trustees did not own the
minerals and metallic mines when they registered the lands (or at any other time), the Land Court
erred in failing to recognize the State’s ownership of minerals and metallic mines.

The Pacific Legal Foundation was granted leave to submit a brief amicus curiae which it
filed on June 8, 2010. JEFS 40. The State filed a reply brief to the brief amicus curiae on June
28,2010. JEFS 41.

.Oral argument was held before the ICA on March 27, 2013. JEFS 81. The ICA issued a
published opinion affirming the Land Court on June 13, 2013. JEFS 87. The ICA issued its
judgment on appeal on August 7, 2013. JEFS 93. The State timely requested, and received, an
extension of time in which to file an application for writ of certiorari. JEFS 99, 101.

III. STATEMENT OF THE CASE

The factual background for this case is intertwined with its procedural history, as
summarized above and in the State’s opening brief.‘ The central issue is a simple. At issue is
whether the State’s interest in real property can be extinguished by Land Court registration. The

Trustees could not obtain any better title to land simply by registering it in Land Court.
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As outlined below and in the State’s opening and reply briefs, the ICA erred when it
determined that the State did not own any of the mineral and metallic mines in the Subject
Property. The application for writ of certiorari should be granted, the ICA’s decision vacated,
and the case remanded to the Land Court to note the State’s interests on the Subject Property’s
certificate of title.

IV. ARGUMENT: The ICA Gravely Erred When It Determined that the State Did Not
Own the Mineral and Metallic Mines, Including Geothermal Rights, in the Subject
Property
Land tenure, under Hawaii law, is unique when compared to general western property

laws. Its differences are rooted in the system of land tenure the began when the Hawaiian

'Kingdom owned all land, and title to property granted by the sovereign was subject to |
reservations in favor of the .government. “[TThe western concept of exclusivity [in land

ownership] is not universally applicable in Hawai'i ... In other words, the issuance of a

Hawaiian land patent confirmed a limited property interest as compared with typical land patents

governed by western concepts of property.” Public Access Shoreline Hawaii v. Hawaii County

Planning Commission, 79 Hawai‘i‘ 425, 447, 903 P.2d 1246, 1268 (1985) (citations omitted).

These restrictions on private ownership are restated in the Hawaii State Constitution, statutes,

and common law of Hawaii, and are not affected by Land Court registration. The ICA gravely

erred when it incorrectly held that the 1938 Land Court registration of the Subject Property had
extinguished the State’s ownership of minerals and metallic mines because the Territory’s

reservation was not noted as an encumbrance in the Original Decree or the Original Certificate of

Title. ICA Opinion at 18-19. The application for a writ of certiorari should be granted.
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A. The Territory Owned All Minerals and Metallic Mines When the Subject
Property Was Registered in Land Court in 1938

The ICA erroneously relied on the fact that, “From the filing of the application in 1934 to
obtaihing the Original Decree and the Original Certificate of Title in 1938, there was no statute
in effect that gave the Territory an ownership interest in mineral or metallic mines[,]” in order to
find that the Territory’s mineral rights were extinguished. ICA Opinion at 17. Such a statute
was not necessary to confirm mineral rights upon the Territory when the Territory already owned
all minerals and metallic mines in all property. The Trustees could not get a greater property
interest than they owned, simply by registering the property in Land Court.

When the government awarded the land to the Trustees’ predecessors, there was a law
that stated that “all mineral and metallic mines, of every description” was to be reserved to the
government. “An Act to Organize the Executive Department of the Hawaiian Islands,” pt. I, Ch.
VII, art. II, § 6, S.L. 1845-1846, pp. 100-101 (reproduced in 2 RLH 2191 (1925)). The
reservation of minerals and metallic mines is clearly set forth in three of the four original Mahele
land grants (Royal Patents) at issue. ROA at 752 (State’s Opp’n Mem., Exs. 1-6). The fourth
land grant is a Kamehameha Deed that did not explicitly set forth a reservation of mineral and
metallic mines. Kamehameha Deeds were executed by the King in selling portions of the King’s
lands from 1848 until 1865, when the King’s lands became inalienable. Jon Jitsuso Chinen,
Original Land Titles iﬁ Hawaii at 23 (1961). When selling his personal lands, the King was
acting as an individual landowner. Not even thé King owned the minerals and metallic mines,
and therefore, he could not give them away. See Kekiekie v. Dennis, 1 Haw. 42 (1851) (“The
King cannot convey a greater title than he has, and if he grants lands without reserving the claims
of tenants, the grantee must seek his refnedy against the grantor, and not dispossess the people of

their kalo patches.”). Minerals and metallic mines were never part of the “bundle of sticks” that
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was awarded to any original landowner. Therefore, the State did not need to rely on a law in
effect at the time of the Trustees’ Land Court registration, from 1934 to 1938, to own the Subject
Property’s minerals and metallic mines. It already owned them.
B. The ICA Gravely Erred by Placing the Burden on the Territory to Claim
Ownership of the Minerals and Metallic Mines During the 1938 Land Court
Registration

The ICA gravely erred when it incorrectly concluded that it was the Territory’s burden to
claim its minerals and metallic mines during the Trustees’ 1938 Land Court registration.. ICA
Opinion at 14. The statute in effect at the time, Revised Laws of Hawaii § 5037 (1953)
(predecessor to HRS § 501-71) provided that registration would quiet title to the land. In an
action to quiet title, the plaintiff has the burden to prove either that he has paper title to the
property or that he holds title by adverse possession. Hustace v. Jones, 2 Haw. App. 234, 629
P.2d 1151 (1981). Even back in 1934, there was no right to adverse possession against the
government. Territory of Hawaii v. Puahi, 18 Haw. 649 (Haw. Terr. 1908).

The documents that the Trustees relied on to register the Subject Property were the four
original land gfants which explicitly or implicitly reserved the minerals and metallic mines to the
government. ROA at 752 (State’s Opp’n Mem., Exs. 1-6). Minerals and metallic mines are an
interest in the Subject Property. See Calvert Joint Venture #140 v. Snider, 816 A.2d 854, 871
(Md. 2003) (reservation of mineral rights creates two interests in théﬂ land, the whole propefty
subject to a reservation of mineral rights and minerals beneath the surface of the land). And yet,
the Trustees did not identify the Territory’s minerals and metallic mines as an encumbrance in
their 1934 Land Court application. ROA at 88. (Campbell’s Sup. Mem., Ex. A at 61). To the
contrary, the Trustees clearly represented to the Land Court: “That they do not know of any

mortgage or encumbrance affecting said land or that any other person has any estate or interest
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therein, legal or equitable, in possession, remainder, reversion or expectancy, except as follows:
...” Id. “In an action to quiet title, the burden is on the plaintiff to prove title in and to the land
in dispute, and, absent such proof, it is unnecessary for the defendant to make any showing.”
Maui Land & Pineapple Co. v. Infiesto, 76 Hawai'i 402, 407, 879 P.2d 507, 512 (1994). In
failing to claim the minerals and metallic mines or show any proof of ownership, the Trustees
could not and did not quiet title to the minerals and metallic mines in the Subject Property.

According to the ICA, the State lost all minerals and metallic mines in the Subject
Property because the Territory failed to assert a claim for a reservation of minerals and metallic
mines as an encumbrance to the Subject Property. ICA Opinion at 14. This Court has explained
why the Territory may not have claimed this reservation all those years ago.

It is contended that from and after 1900 land patents were issued on Land

Commission Awards without the mineral rights reservation, and that there have

been Land Court registrations prior to this one in which such reservation has not

been claimed by the Territory or the State. From the contentions made at the oral

argument, disinterest in the mineral rights on the part of government officials

appears to have been at a time when there was no “reason to focus attention on the

question.”
Application of Robinson, 49 Haw. 429, 441, 421 P.2d 570, 577-578 (1966). While the
Territory’s silence is regrettable, the finding by the ICA is a miscarriage of justice when the
Trustees were required to and failed to identify the government’s reservation that was clearly set
forth in their 61iginal land grants. The enormity of the ICA’s erroneous decision has not been
calculated, but this single case affects not just the Subject Property, but the rest of the

15,000 acres of land under this Land Court registration. The State’s application should be

granted.
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C. The ICA Gravely Erred by Relying on the Waikiki-Malia, Honolulu
Memorial Park, and Fullard-Leo Cases

The cases relied on by the ICA to extinguish the State’s mineral rights are
distinguishable. In Waikiki Malia Hotel, Inc. v. Kinkai Properties Ltd. Partnership, 75 Haw.
370, 862 P.2d 1048 (1993), a deed was filed in the Land Court, but the height restriction set forth
in the deed was not separately recorded as an encumbrance in the Transfer Certificate of Title.
ICA Opinion at 12. The Court found that the unregistered covenant was unenforceable. “A
covenant, as used in the context regarding the use of property, is an agreement by one person, the
covenantor, to‘ do or refrain from doing something enforceable by another person, the
covenantee.” Waikiki Malia, 75 Haw. at 382, 862 P.2d at 1056. The present case is
distinguishable. The State’s ownership of minerals and metallic mines, including geothermal
rights is not a covenant. The State’s propefty right is not part of the “bundle of sticks™ that was
ever transferred to Campbell’s predecessor in title. Minerals and metallic mines are an interest in
the land that the government has reserved for itself since the first lands were awarded following

the Mahele.

Honolulu Memorial Park, Inc. v. City and County of Honolilu, 50 Haw. 189, 436 P.2d
207 (1967) involved an action for ejectment brought against the City for a sewer line constructed
on private propefty. ICA Opinion at 11-12. The easement was not noted on the certificate of
title. The present case is distinguishable. In Honolulu Memorial Park, there was no valid
written easement, and the trial court refused to admit evidence that the appellee and its
predecessors in title ﬁad knowledge of the sewer line. In our case, the government’s ownership
of minerals énd metallic mines is, explicitly or implicitly, an encumbrance in the original lénd
grants. The State owned the minerals and metallic mines on the Subject Property until the ICA

- gravely erred in determining that it did not.
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In United States v. Fullard-Leo, 156 F.2d 756 (9‘h Cir. 1946) (en banc), the United States
filed an action to quiet title to Palmyra Island. ICA Opinion at 13. The Court held that a 1912
Hawaii Land Court registration was conclusive as against the United States. What the ICA failed
to mention is that on a writ of certiorari to the United States Supreme Court, United States v.
Fullard-Leo, 331 U.S. 256 (1947), the Supreme Court chose not rely on the Land Court
registration, but instead, on the lost grant doctrine. The Court relegated Land Court registration
to mere evidence, stating that “The Land Court record is referred to as another instance of the
claims of respondent to Palmyra adverse to the claim of ownership of the United States and its
predecessors in title to the public lands of Hawaii.” Id. at 279 fn.23. The ICA gravely erred by
relying on these three cases as the legal basis for extinguishing the State’s ownership of minerals
and metallic mines on the Subjeét Property.

D. The ICA Gravely Erred by Distinguishing the Case of Koester

The ICA gravely erred by distinguishing the case of Estate of Koester v. Hale, 211
N.W.2d 778, 782 (Minn. 1973). ICA Opinion at 16. This case is the most similar to our case. In
Koester, a certificate of title er:oneously included surrounding lands that the titleholders had not
purchased. Estate of Koester, 211 N.W.2d at 780. The court stated:

No person holding a certificate of title to register land ought to acquire title to

land not intended to be purchased and conveyed, and for which no consideration

was paid, solely on the ground that the basic purpose of the Torrens registration

procedure precludes a challenge to the title of lands described in the certificate of

registration except in cases of lack of jurisdiction or fraud. This case represents

no more than a correction of an error admittedly committed during the registration

proceedings. To permit [titleholders] to maintain their registered title to the

disputed tract would exploit the title registration law and would accomplish a

manifest injustice.

Id. at 782. Distinguishing Koester, the ICA stated that Land Court registration extinguished an

encumbrance on the Subject Property, “it did not grant the Trustees title to additional areas of
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land to which they were not entitled.” ICA Opinion at 16-17. That is not correct. By
extinguishing the State’s ownership of minerals and metallic mines in the Subject Property, the
Trustees were granted an interest in the property that they did not own. The State was denied an
opportunity to correct this error by the ICA. The application for writ of certiorari sﬁould be
granted. |
V. CONCLUSION

The ICA gravely erred by denying the State’s claim of ownership of all minerals and
metallic mines, including geothermal rights, in the Subject Property. The application for writ of
certiorari should be granted, the lower courts’ orders and judgments vacated, and the case
remanded to the Land Court to note the State’s interest on the Subject Property’s certificate of
title.

DATED: Honolulu, Hawaii, October 4, 2013.

/s/ Julie H. China

JULIE H. CHINA
Deputy Attorney General

Attorney for Petitioner STATE OF HAWAII

/s/ Linda L.W. Chow
LINDA L.W. CHOW
Deputy Attorney General

Attqmey for Petitioner STATE OF HAWAII
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COR PUBLICATION IN WEST'S HAWAL'l REPORTS AND PACIFIC REPORTER

Zlectronicatly Filed
‘ntermediate Court of Appeais
35006

13-JUN-2013

11:26 AM

[N THE INTERMEDIATE COURT OF APPEALS

OF THE STATE OF HAWAI'I
~=-000- -~

In the Matter of the Application of
THE TRUSTEES UNDER THE WILL AND OF THE
ESTATE OF JAMES CAMPBELL, DECEASED,
to register and confirm title to land
situated at Kahuku, District of Ko‘olau Loa,
City and County of Honolulu, State of Hawai'i

NO. 30006

APPEAL FROM THE LAND COURT OF THE STATE OF HAWAI'I
{LAND COURT NO. (08-0054, APPLICATION NO. 1095)

JUNE 13, 2013

JAKAMURA, CHIEF JUDGE, FOLEY, J., and
CIRCUIT JUDGE CASTAGNETTI, in place of FUJISE,
LEONARD, REIFURTH and GINOZA, JJ., all recused

CPINTON OF THE CQURT BY NAKAMURA, C.J.

Patitioners-Appellees James Campbell Company LLC
(Campbell), James C. Reynolds, Inc. (Reynolds), and Continental
Pacific, LLC (Continental) (collectively referred to as
"Patitioners!) are the successors in interest to the Trustees
under the Will and of the Estate of James Campbell, Deceased

{Trustees), with respect to the property at issue in this appeal.
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JOR PUBLICATION IN WEST'S HAWAI'I REPORTS AND PACIFIC REPORTER

“espondent-Appellant $State of Hawai't (State) is the successor in

Lnterest to’'the Territory of Hawai'i (Territory). See Admissions

Act of March 18, 19%9, Pub. L. No. 3836-3 {hereinafter, "Admissions

act"), § 5{a), 73 Stat. 4, reprinted in, Hawaii Revised Statutes

(HRS), wvol. L at § 5(a) of the Admissions Act .+

In 1334, the Trustees filed Application No. 1095 with
cthe Land Court of the Territory of Hawai'i¥ to register title to
a large area of land located on the Morth Shore of the Island of
O'ahu. A small portion of the land covered by Application No.
1035, which Petitioners describe as approximately 235 acres, is
the subject of this appeal (Subject Property). The Territory
Eiled an "Answer and Claim" to the Trustees®' application and
asserted certain interests in the land sought to be registered.
A portion of the Subject Property is derived from Land Commission
Awards with Royal Patents and a Royal Patent Crant that contained
reservations of mineral or metallic mines in favor of the /
Joverrment. HoWever, in its "Answer and Claim," the Territory
4id not assert any claim for the reservation of mineral or

metallic mines. The Territory also did not assert a claim for a

reserved easement for the free flowage of waters.

on November 30, 1937, the Land Court issued its
"Decision” on the Trustees' Application No. 1095 (Original
Decision), which stated that the claims of the Territory had been
settled by agreement with the applicants or by exchange deeds
filed in the record. The Original Decision held that the
Trustees, subject to the exceptions noted, were the owners in fee
simple of the lands described in the applicaticn. On January 24,
1938, the Land Court issued its original Decree of registration

Y In Trustses of the OFffice of Hawaiian Affairs v. Yamasaki, 569 Haw.
134, 160, 737 P.2d 446, 450, thae Hawai'i Supreme Court stated that " [u]l nder
section 5(a) of the Admission act, pPub. L. No. 86-3, 73 Stat. 4 (1958), the
State and ics political subdivisions became the successors in title to the
Territory and its political subdivisions in the lands held by the Territory

and the counties.®

= The Land Court of the State of Hawai'i is the successor of the Land
Court of the Territory of Hawai'i, gee Admissions Act § 12, and we will refer

~0 koch at the "Land Court.*
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which resulted in the issuance of the Original
(Original Certificate of Title).

fOriginal Decree),
Certificate of Title No. 17,854
The Original Decree and the Original Certificate of Title, which
included the Subject Property, did not contain a reservation of

mineral or metallic mines or an easement for the free flowage of

waters with respect to the Subject Property.
Over seventy years after the issuance of the Original

Decree and Criginal Certificate of Title, Petitioners in 2008

initiated the Land Court proceeding that is the subject of thig

appeal. In 2009, Petitioners filed an "Amended and Restated

Petition for Consolidation and Resubdivision, Creation of

Shoreline Setback Line, and Designation of Easements" (Amended

Petition) regarding the Subject Property. The State filed an

answer to the Amended Petition and claimed various interests,

including that (1) "({t]he State owns all mineral and metallic
mines of every kind or description on the (Subject Property],

including geothermal rights, and the right to remove the same";

and (2) "([{tlhe State has reserved an easement for the free

£lowage of any waters through, over, under, and across the

[Subject Property.]" The Land Court? rejected the State's

claims regarding these two interests and did not include them as

ancumbrances on the Subject Property. On July 16, 2009, the Land

Court filed its "Findings of Fact, Decision and Order (Map 176} "
and its "Decree (Map 176)."

on appeal, the State argues that the Land Court erred
in denying its claim of ownership of all mineral and metallic
mines, including geothermal rights, on the Subject Property and
its claim of a reserved easement for the free flowage of waters.

As explained below, we hold, under the circumstances of this

that the Land Court did not err in denying these claims.
"Decision and Order" on

case,
Accordingly, we affirm the Land Court's
the Amended Petition and its "Decree {Map 176)."

i The Honorable Gary W.B. Chang presided.

5
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3ACKGROUND
T

The 3Zubject Proverty is derived from four prior land

jrants:

(1) Land Ccmmission Award 8452 Apana 1, dated
larch 21, 1854, and Royal Patent No. 5616, dated
ctober 15, 1867, both to A. Keohokalole (Rovyal
Patent No. 5616} ;

(2) Land Commission Award 7130, dated October
L, 1852, and Roval Patent No. 5693, dated April
L9, 1873, both to Kinimaka (Royal Patent NoO.
5633) ;

(3) Royal Patent Grant No. 550 to Charles
:3ordon Hopkins, dated March 12, 1851 (Grant No.
55Q0); and :

{4) the Deed of King Kamehameha III to

Charles Gordon Hopkins, dated September 10, 1851,

racorded in the Bureau of Conveyarnces of the State

of Hawai'i in Liber 3, page 153 (Kamehameha III

Deed) .

Roval Patent No. 5616, Roval Patent No. 5693, and
Grant No. 550, were subject to express reservations of mineral or
metallic mines in favor of the Hawaiian Government. The
Kamehameha III Deed did not contain an express reservation of
mineral or metallic mines. None of the four land grants
contained a reservation in favor of the government of arn easemernt
for the free flowage of waters.

On July 16, 1934, the Trustees filed Application No.
1095 with the Land Court to register title to approximately
15,000 acres of land on the North Shore of 0O'ahu, of which the
Subject Property was a small portion. The Trustees' application
was brought pursuant to the then-exiting Land Court Registration
Statute {the'predecessor of HRS Chapter 501), and the Trustees
sought to have their title to the land covered by their
application "registered and confirmed as an absolute title.®
The Territory filed an "Answsr and Claim" to the Trustees'

application, asserting claims of title to and easements over

1
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rertain of the prcperties covered by the application.® The

Farritory, however, did not claim ownership of any mineral or

metallic mines or claim an easement for the free flowage of

saters in i1ts "Answer and Claim."
“n November 30, 1937, the Land Court issued its

Jriginal Decision in Application No. 1095. With respect to the

ferritory's claims, cthe Original Decision stated that all claims

3at forth in the Territory's "Answer and Claim"
sattled by agreement with the applicants or by ekchange deeds

On January 24, 1938, the Land Court
1095, which

"have been

filed in the record herein.?
issued its Original Decree regarding Application No.
resulted in the issuance of the Original Certificate of Title on
that same date. The Land Court decreed that the Trustees "are
tLhe owners in fee simple" of the land described in the Orlglnal
# which included the Subject Property, and that the

title was subject to various encumbrances. The list of

Decree,

Trustees’
sncumbrances set forth in the Original Decree and the Original

Zartificate of Title does not contain a reservation of mineral or
metallic mines or a reserved easement for the free flowage of
waters in favor of the government. The Territory did not appeal
from the Land Court's Original Decision or its Original Decree in
Application No. 1095.

IT.
2008, Petitioners filed a "Petition for
Creation of Shoreline Setback

on July 2,
Consolidation and Resubdivision,
and Designation of Easements" with respect to the Subject
2003, Petitioners filed their Amended

Line,
?roperty. On February 12,

Petition. In the Amended Petition, Petitioners asked the Land

Court to (1) consolidate Lot 30 and 1198 of the Subject Property;
(2) re-subdivide the Subject Property into Lots 1218 and 1219;

¥ one of the various claims of interest asserted by the Territorvy in
thelir "Answer and Claim* are at issue in thls appeal.

¥ Tt appears chat the Original Decree covered and included almost all

2f the land the Trustees had sought to regiscer in their application.

5
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(3) issue new certificates of title showing Campbell as the sole
owner of Lot 1219 and Reynolds and Continental as joint owners of
Lot 1218; (4) designate a shoreline setback based on the current
shorelire which had been affected by erosion; and (5) recognize
certain easements and encumbrances not at issue in this appeal.
The State filed an answer to the Amended Petition on
March 11, 2009. In its prayer for relief, the State claimed the

tollowing interests in the Subject Property:

1. The State owns all mineral and metallic mines of
2very kind or description on the property, including
J=othermal rights, and the right to remove the same;

2. The State owns the submerged land up to the
ulgnest reaches of the wash of the waves, including the
.113 acre eroded area;

3. The property is subject to the rights of native
canants;
€, The State has reserved all right, title,

interest, or claim to waters having their source upon or
flowing over or under the property;

5. The State has reserved an easement for the free
flowage of any waters through, over, under, and across the
groperty;

5. The State has reserved its interests in all

religious, historical, and archeological sites on the
nroperty; {(and]

7. The State has reserved any other interest in the
property that may be revealed during the course of this
proceeding|(.]

On July 16, 2009, the Land Court issued its "Findings
of Fact, Decision and Order (Map 176)*" regarding the Amended
Petition. In Finding of Fact (FOF) 24, the Land Court found that
the State “owns the submerged lands up to the highest reaches of
the wash of the waves, including 34.113 acres of eroded land.®
In FOF 29, the Land Court found the State "has reserved an
interest in the rights of native tenants, if any, that may affect
the ([Subject Property], but the interest of the State of Hawai'i,
if any, is not an easement or encumbrance upon registered title.®

These findings are not disputed or at issue in this appeal.

[+)
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With respect to the State's claim that i1t owns all

mineral and metallic mines on the sSubject Property, the Land

Court made the following FOFs:

10. The reservations of mineral and metallic mines in
‘1) Roval Patent No. 5616 to A. #“eohckalole, for the lands
in Malaekahana, (ii) Royal Patent No. 5693 to Kinimaka for
ssughly one half of the lands in Keana, and (iii) Grant No.
150 to Charles (sordon Hopkins for the remaining cne half of
the lands in Keana were extinguished by issuance of the
nriginal decree in Land Court Application No. 1095 in 1938.

31. The land in Kahuku conveyed by Deed of Xamehameha
_II to Charles Gordon Hopkins dated September 10, 1851,
ra2corded in the Bureau of Conveyances of the State of
ifawai'i in Liber 5, Page 153, never was subject to a
rzgervation of mineral and metallic mines in favor of any

Jjovernment or gerson.
With respect to the State's assertion of water rights
and a reserved easement for the free flowage of water concerning

the Subject Property, the Land Court made the following FOF:

23. The State of Hawai'i has asserted, and the Court
finds that the State of Hawai'i has reserved an interest in
water rights, if any, that may atffect the (Subject
broperty], but the interest of the State of Hawai'i, if aay,
is not an easement or encumbrance upon registered title.

Based on its FOFs, the Land Court issued a "Decisicn
and Order," which ruled that except for the State's ownership of
submerged lands up to the highest reaches of the wash of the
waves described in FOF 24, and the reserved rights, if any,
regarding water rights and the rights of native tenants described
in FOFs 28 and 29, the ownership interests or reservations
asserted by the State in'Paragraphs 1, 3, 4, 5, 6, and 7 of the
3tate's prayver for relief were denied.? The Land Court granted
the Amended Petition and ordered the entry of a decree in

ccnformity with its ""Findings of Fact, Decision and Order (Map

176) ." The Assistant Registrar of the Land Court complied with
this directive by filing the "Decree (Map 176)" on July 16, 2009.

i In FOF 32, the Land Court found that except for the rights described
in FOF 24 and the reserved rights, if any, described in FOFs 28 and 29, the
3tate "has not produced sufficient evidence to support its arqument that the
State of Hawai'i has the cwnership or other reserved interests described in
paragraphs 1, 3, 3, 5, &, and 7 of [its] prayer for rz=lief{.]}"

7
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DISCUSSICN
On appeal, the State argues that the Land Court erred
in denying the State's claim of ownership of all mineral and
metallic mines, including gecthermal rights} on the Subject
>roperty and its claim of a reserved easement for the free
flowage of waters. The State also challenges the Land Court's
FOFs which formed the basis for its denial of these claims. For
the reasons discussed below, we conclude that the Land Court did
not err in denying the State's claims regarding mineral and

metallic mines and a reserved easement for the free flowage of

waters.

A,
Of the four prior land grants from which the Subject

Property is derived, Royal Patent No. 5616, Royal Patent No.

5693, and Grant No. 550 were subject to express reservations of
mineral or metallic mines in favor of the Hawaliian Government.
The State acknowledges that the fourth land grant, the Kamehameha
ITI Deed, did not expressly reserve the goVernment's ownership of

mineral or metallic mines, but argues that this reservation was

implicit and "self-effectuating."

The State contends that the Land Court's issuance of
che Original Decree and the Original Certificate of Title in 1338
d4id not extinguish the government's express or implied
reservationg of mineral and metallic mines on the Subject
. Property. The State also contends that the government's
reservations of mineral and metallic mines includes geothermal
We conclude that the Land Court properly denied the

rights.
claim that it owned all mineral and metallic mines on the

State's
Subject Property. We hold that the Original Decree and the

Original Certificate of Title extinguished the express government
reservations of mineral or metallic mines set forth in Royal
Patent No. 56158, Royal Patent No. 5693, and Grant No. 550 and
also extinguished any implicit reservation in the Kamehameha III

[#»]
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3.

n thiz section, we will set forth the pertinent
nrovisions of the Land Court Registration sStatute under which the
Land Court decided the Trustees' 1934 application tor
registration and issued the Original Decree and the Original
Tertificate of Title in 1938. These provision are substantially
~he same as the current Land Court Registration Statute, HRS
Chapter 501, with respect to the i3sues raised in this appeal.
“lhen citing the provisions of the Land Court Registration Statute
applicable to the Original Decree and the Original Certificate of
Title, we will note the corresponding provisions of HRS Chapter

501.
The following provisions were in effect and applicable

to the Land Court's determination of the Trustees' 1934

arplication for registration:
The Revised Laws of Hawaii (RLH) 8§ 5037 (1935)

{predecessor of HRS § 501-71) provided, in relevant part:

Every decree of registration of absoluts title shall
wind the land, and guiet the title thereto, subject onlv to
che exceprions stated in [section 5041) . (%] It shall be
conclusive upon and against all persons, inciuding the
Territory, whether mentioned by name in the application,
rotice or citation, or included in the general description
"to all whom it may concern'. The decree shall not be
opened by reason of the absence, infancy or other disability
of any person affected thereby, nor by any proceeding at law
or in equity for reversing judgments or decrees; subject,
irowever, to the right of any person deprived of land or of
any estate or interest therein by a decree of registration '
cbtained by fraud to file a petition for review within one
v=ar after the entry of the decree; provided no innocent
nurchaser for value has acquired an interest. If there is
any such purchaser the decree of registration shall not be
cpened but shall remain in full f£orce and effect forever,
subject only to the right of appeal hereinbefore provided.
3ut any person aggrieved by the decree in any case may

2 PLH § 5037 refers to "excepticns scated in the following section.®
the "following section," RLH § 5038 (1935), does not refer to

However,
2xceptions to absolute title, which are instead set forth in RLH § 5041
£1335). The discrepancy was apparently the result of the recodification of

the Land Court Registration Statute and the addition and renumbering of
sactions from the 1925 version to the 1835 version of the RLH. The
Jdiscrepancy was corxrected in the 1945 RLH. 3e2e RLH § 12637 (1945).

3
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nrsue hig remedy by action of tort against the applicant or
ary other person for ftraud, in procuring the decree.

{Emphagis added; emphasis in original omitted.)
2LH § 5038 (1935) (predecessor of HRS § 501-74)

nrovided, in relevant part:

svery decree of registration shall bear the date cf
“he vear, day, hour and minute of its entry, and shall be
seyned by the registrar. . . . [t shall contain a
egceription or the land as finally determined by the court;
ind_ushall geb torth the astate of the owner, and also, in
jch mapner ag tQ show their relative priorit 21
sartvicular estates, mortgages, easements, lieng, attachments
ind_other encumbrances, including rights of husband or wife,
Lf any, to which the land or the cwner's estace is gubject;
ind may contain any other matter properly to be determined
.n pursuance of this chapter.

{Emphasis added.)
RLH % 5041 (193%) (predecessor of HRS § 501-82),

provides in relevant part:

Every applicant receiving a certificate of title in
sursuance of a decree of registration, and every subsequent
purchaser of registered land who takes a certificate of
mitle for value and in good faith, shall hold the same free
from _all incumbrances except those noted on the certificate,
and any of cthe following incumbrances which may be
subsisting . . . . [¥]

{(Emphasis added.)

C.
Pursuant to these provisions, the registration of the
Subiject Property through the Original Decree and the Oridinal
Certificate of Title quieted title to the Subject Property in
Favor of the Trustees and against all persons, including the
Territory. RLH § 5037 (predecessor of HRS § 501-71). By virtue

of the Land Court registration of the Subject Property, the

¥ RLH § 5041 goes on to list several encumbrances, such as certain
liens, unpaid taxes, public highways, and short-term leases which are not
2xtinguished by the Land Court's issuance of a certificate of title. Campbell
saerts, and the State does not dispute, that the State's claim of a
servation of mineral and metallic mines and an easement for the free flowage
~f waters are not among the encumbrances mentioned in RLH § 5041 or HRS § 501-
32. We note that consistent with RLH § 5041, the Original Decree and the
Original Certificate of Title provided that the Trustees' registered kitle was
"cubject . . . to any of the encumbrances menticned in Section 5041 of said
2@vised Laws of Hawaii 1235" as well as the specific encumbrances listed in
zhz Original Decree and the Criginal Certificate of Title.

8
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and supsequent good faith purchasers of the
the Subject Property free from

Trustees held,
Subject Property for wvalue hold,

all encumbrances, except for encumbrances rnoted on the

cercificate of title and encumbrances
forth in RLH § 5041 and its successor HRS § 501-82.

(not relevant to this

ippeal) set
In discussing the principles underlying Hawai'i's Land

Jourt registration system, the Hawai'i Supreme Court has stated

that "{t]lhe fundamental intent of HRS § 501-82 {(successor of RLH

§ %041)] 1is to preserve the integrity of titles." ‘Waikiki Malia
ilotel, Inc. v. Kinkai Properties Ltd. Partnership, 75 Haw. 370,
391, 862 P.2d 1048, 1060 (1993). In Honolulu Memorial Park, Inc.

v. City and County of Honolulu, 50 Haw. 189, 436 P.2d 207 (1967),

the Hawai'i Supreme Court rejected the City's contention that it
where the

had an equitable right to an easement for a sewer line,
claimed easement had not been noted as an encumbrance on the
cartificate of title of property registered under the Land Court

Registraticn Statute. The supreme court reasoned:

[{Tlo allow the assertion of unresgistered rights, be they
legal or equicable, would be to subvert the obvious intent
and purpose of the title registration system. The integrity
nt_titles can only be preserved if anvone dealing with
rogistered properxty is assured that the only rights or
slaims of which he need take ngtice are those which are
rocgrstered in the prescribed manner. If for that reason
alone, the provisions of the title registration statute must
e allowed to prevail over any contravening doctrine of the

~ommon law.

Id. at 193-94, 436 P.2d at 210 (emphasis added).
The supreme court, in order to fulfill the purpose of

the Land Court Registration Statute, also held that "a
zcertificate of title is unimpeachable and conclusive except as
otherwise provided by law" and that "knowledge of an unregistered
ancumbrance does not disqualify the holder of a certificate of
title from the protection afforded him by the title registration
statute." Id. at 1392, 436 P.2d at 208-10. The supreme court

therefore affirmed the trial court's refusal to admit evidence

oroffered by the City to show that the appellee and its
nredecessors in title had knowledge of the unregistered

i1
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:ncumbrance,; which the City contended supported its claim that

was not entitled to the protection of the Land Court
statute. Id, at 192, 436 P.2d at 209. The supreme

the appellee
Reglistration
rourt axplained:

*If, ag we hold, a certificate of title iz unimpeachable and
cenclusive except as otherwise provided by law, it would be
~llogical teo say that it may be impeached if the purchaser
ror value had knowledge of an existing unregistered
meumbrance.  To Jdo so would be to rob a certificate of
title cf its conclusive and unimpeachable character and
2lace it in the same category as the ordinarv record in the
cureau of conveyances. If the intent and purpose of the law
sertaining to the registration of land titles is to be
wreserved, the integrity of certificates of title must be
icrupulously observed and every subsequent purchaser of
regigtered land who takes a certificate of title for value,
=xcept in cases of fraud to which he is a party, is entitled
nnder the provisicns of section 5041 [(predecessor of HRS

3 501-82] to hold the same free from all encumbrances

2xcept those noted on the certificate and the

statutory encumbrances enumerated."

Id. at 192-93, 436 P.2d at 210 (quoting In re Bishop Trust Co.,

15 Haw. 816, 825 (Haw. Terr. 19541).
In Waikiki Malia, the Hawai'i Supreme Court applied HRS

3 501-82 (successor of RLH § 5041)% in holding that a
restrictive covenant imposing a building height restriction,
which was set forth in a deed previously filed with the Land
Court but had not been separately noted as an encumbrance on the
had been extinguished. Waikiki

862 P.2d at 1054, 1059-61. The

cransfer certificate of title,
Malia, 75 Haw. at 376-77, 389-92,
supreme court concluded that despite the current property owner's
admitted knowledge of the height restriction, because the
restriction was never explicitly and separately noted on the

¥ The supreme court quoted the relevant portion of HRS § 501-82 as
follows:
Zvery applicant receiving a certificate of title in pursuance of a
Jecree of registration, and every subsequent purchaser of
reqgistered land who takes a certificate of zitle for value and in
jood faith, hold the same free from all encumbrances except those
aoc2d on the ca2rtificate in che order orf priority of
racordacion(.]

Jaikiki Malia, 75 Haw. at 389, 362 P.2d at 1060 (emphasis and brackecs in
Driginal) .
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transfer certificate of title, the current property owner held

rhe property free from the restriction. Id. at 390-92, 852 P.2d
o

Similarly, in United States v. PFullard-Leo, 156 F.ZzZd

754 (9th Cir. 1946), the United States Court of Appeals for the

Minth Circuit applied Hawaii's Land Court Registration statute in
rejecting the United States's claim that it had title to Palmyra
iszland. The Ninth Circuit upheld the trial court's decision that
the Land Court's entry of a decree registering title to Palmyra
Island in favor of Cooper, a privaﬁe party, in proceedings in
which the Territory of Hawai'i had participated and disclaimed
any interest, was binding on the United States and precluded its
claim of title. Id. at 757, 759-60. In support of it holding,
the Ninth Circuit relied upon the conclusive effect of Land Court

registration in quieting title to property:

tInder the land registration laws of the Territory, smbraced
in Chapter 154, Revised Laws of Hawaii 1905, a decree of
registration of absolute title binds the land and gquiets the
ritle thereto. The decree is conclusive upon the world,
including the Territory. If it appears that the public may
have a claim adverse to that of the applicant tor
ra2gistration, special notice of the application, in addition
to the published notice provided for, is requirsd to be
served on the territorial attorney general. Accordingly
there can be no doubt that the Territory was properly made a
party to the Cooper application and that the attorney
-jensral was authorized to appear on its behalf.

Tt is essential in this connection again to emphasize
the position occupied by the Territory in rslation to the
sublic lands. [f the land involved in the Cooper
application was public property, full authority in respect
of its management, administration and disposition had been
zommitted to the Territory by Congress by the terms or
$§ 31 and 73 of the Organic Act, and along with the
authority went the duty of asserting and maintaining the
—rue state of the title if, indeed, it were thought to rest
in the public. lience the Territory, in disclaiming any
interest, was functioning in its capacity as trustee of the
public lands, of which, essentially, it was the beneficial
swner. And as was observed on the first appeal, it has been
~he practice of the Territory to resort to the Land Court
for registration or confirmation of title to public lands
where adverse claims thereto are asserted.

Id. at 759-60 (citations and footnote omitted).

b
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0.
At oral argument, the State conceded that the
reservation of mineral or metallic mines constitutes

Tovernment's
The State further conceded that the

in encumbrance on property.
reservation of mineral or metallic mines is an alienable right,

which the State could convey, relinquish, or waive at its ooptiomn.

We proceed with our analysis in light of these concessions bv the
State. '

[a this case, the Trustees, Petitioners' predecessors
in interest, filed an application with the Land Court in 1934 to
register lands which included the Subject Property. This
proceeding culminated in the Land Court's issuance in 1938 of the
Original Decree and the Original Certificate of Title. The
Territory, the State's predecessor in interest, (1) actively
participated in this registration proceeding; (2) filed an
"Answer and Claim" which asserted the Territory's claims of
interest in the lands sought to be registered; (3) did not assert
any claim for a reservation of mineral or metallic mines on the
Subject Property; and (4) had its claims resolved through
settlement by agreement with the Trustees or by exchange deeds
filed in the record. The Territory also did not appeal from the
Original Decision or the Original Decree.

We conclude that the Land Court's 1938 registration of
the Subject Property, without noting any government reservation
of mineral or metallic mines as an encumbrance in the Original
Cecree or the Original Certificate of Title, extinguished the
raservations of mineral or metallic mines regarding the Subject
“roperty set forth in Royal Patent No. 5616, Royal Patent No.
5693, and Grant No. 550. 3Zee RLH § 5041 (predecessor of HRS
3 501-82). The Territory had the opportunity to assert a claim
for the reservation of mineral or metallic mines on the Subject
Property during the Trustees' 1934 registration proceeding, but
Zailed to assert such a claim and resolved the adverse claims it

did raise through agreement with the Trustees. By virtue of the

Jriginal Decree and the Original Certificate of Title,

14
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Patitioners hold the Subject Property tree from any encumbrance
for the reservation of mineral or metallic mines set forth in

Royal patent No. 616, Roval Patent No. 5693, and Grant No. 550.
862 P.2d at 1054,

436 P.2d at

see Waikiki Malia, 75 Haw. at 376-77, 389-92,

1058-61; Honolulu Memorial Park, 50 Haw. at 192-94,
202-10; see also Fullard-Leo, 156 F.2d ak 757, 759-40.

' Although the Kamehameha III Deed did not contain an
press reservation of mineral or metallic mines in favor of the

.

Jovernment, the State argues that this reservation was implicit
and "self-effectuating." We need not, and therefore do not,
decide the State's contention that the Kamehameha III Deed should
ve read as including an implicit, self-effectuating government
regervation of mineral or metallic mines. Assuming arguendo that
the Kamehameha III Deed can be read in this fashion, we conclude
that the Original Decree and the Original Certificate of Title
extinguished any implicit reservation of mineral or metallic
mines derived from the Kamehameha III Deed just as they
axtinguished the express reservations contained in Royal Patent
Mo. 5616, Roval Patent No. 5693, and Grant No. 550. Accordingly,
Petitioners hold the Subject Property free from any encumbrance

Zor the reservation of mineral or metallic mineg.&/

¥ Because we conclude that the State does not have a reserved ownership
interest in mineral and metallic mines on the Subject Property, we need not
reacn the State's contention that its claimed reservation of mineral and
mecallic mines includes geothermal rights. Indeed, we would not reach this
issue even if we had come to the opposite conclusion regarding the State's
cwnership of mineral and metallic mines on the Subject Property. There is no
indication that the Subject Property contains any known geothermal resources.
Thus, with respect to the instant Land Court proceeding, the issue of whether
a reservarion of mineral and metallic mines includes geothermal rights is an
abstract question that is not directly in controversy. Accordingly., this case
is not a proper vehicle to decide that issue. 3ee Wong v. Bd. of Regents,
Uniy. of Hawaii, 62 Haw. 3391, 394-95, 616 P.2d 201, 204 (1980) {stating that
the duty of the court "is to decide actual controversies . . . and not to give
opinions upon moot guestions or abstract propositions, or to declare
orinciples or rules of law which cannot affect the matter in issue in cthe case
cefore it"); Kapuwai v. City and County of Honolulu, 121 Hawai'i 33, 41, 211
?.3d 750, 758 (2009) {(concluding that the "issuance of an advisory opinion on
an unripe issue {[over which no current concroversy exists] implicates concerns
'about the proper -- and properly limited -- role of courts in a democratic
society' and contravenes the 'prudential rules of judicial self-governance'®

{citation omittad)) .

=
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.

Estate of Koester v,

2elving on a Minnesota decision,

Hdale, 211 N.W.2d 778 (Minn. 1973), the State asserted in its

opening brief and at oral argument that the Land Court
registration of the Subject Property could not extinguish the
-Jovernment's reservation of mineral and metallic mines because a
certificate of title cannot create an interest in land and

pecause extinguishing the government's reservation would result

in manifest injustice. In Koester, a certificate of title was

izzued that mistakenly included a tract of land from an adjoining

property that the applicant for registration (the defendants'

predecessor in interest) had not acquired. Koester 297 N.W.2d at

773-31. The court held that "under the peculiar facts of this

case" -- where the owners of the adjoining property had not
received notice as a party who may claim an adverse interest in

the lands to be registered; the owners of the adjoining property

did not make any appearance in the registration proceeding; and
there was no dispute that including the tract of land from the
adjoining property in the applicant's certificate of title was a

mistake and resulted in enlarging the area of land beyond that

which the applicant had acquired -- it would be a manifest

injustice to permit defendants to maintain title to the tract of
land from the adjoining property based on the certificate of

title. Id. at 781-82.
WJe are not persuaded by the State's reliance on

foegter. First, Koestex, a Minnesota decision, is not binding on

More importantly, Koester, which the court
is distinguishable.

this court.
acknowledged was based on its peculiar facts,

Unlike in Kgester, the Territory appeared and participated in the

registration proceeding, asserted adverse claims of interest, and
reached agreement with the Trustees regarding its adverse claims.

In addition, unlike in Koegtner, the Original Decrees and the-

JOriginal Certificate of Title served to extinguish an encumbrance
on the Subject Property concerning the government's reservation

5£ mineral or metallic mines; it did not grant the Trustees title

18
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“o additional areas of land to which thev were not antitied. We
see no manifest injuscice in concluding that the Land Court
registration of the Subject Property excinguished the express
Jovernment reservations and any implicit government reservation
»f mineral or metallic mines.

vJe are also unpersuaded by the State's argument that
~he government's reservation of mineral or metallic mines ig a
"lzurden and incident® on land under HRS § 501-81 (2006) that
cannot be extinguished by registration. The State does not cite
any case holding that a government's reservation of mineral or
metallic mines is a non-extinguishable burden and incident of
land under the facts presented here. In addition, Petitioners
arque and the State does not dispute that during the time
relevant to the Trustees' application for registration, from the
filing of the application in 1934 to obtaining the Original
Decree and the Original Certificate of Title in 1938, there was
no statute in effect that gave the Territory an ownership

interest in mineral or metallic mines.i’ Therefore, the State

3/ MRS § 501-81 (successor of RLH § 5040 (1935)) provides:

Legal incidents of registered land. Registered land, and
swnership therein, shall in all respects be subject to the same
burdens and incidents which attach by law to unregistered land.
lothing in this chapter shall in any way be construed to relieve
registered land or the owners thereof from any rights incident to
the relation of husband and wife; or from liability to attachment
or mesne process or levy on execution; or from liability to any
lien of any description established by law on land and the
puildings thereon, or in the interest of the owner in land or
buildings; or to change the laws of descent except as provided in
Jection 501-71; or the rights of partition between coparceners and
other cotenants; or the right to take the same by eminent domain;
or to relieve such land from liability to be recovered by a
trustee in kankruptcy under the provisions of law relating to
prererences; or to change or atfect in any way any other rights or
liabilities created by law and applicable to unregistered land;
2xcept as cotherwise expressly provided in this chapter.

2 *An Act cto Crganize the Executive Department of the Hawaiian
Islands,* pt. L, Ch. VYII, art, II, 5 6, S.L. 1845-1846, pp. 100-101
(rzproduced in 2 RLH 2131 (1525)), prescribed the form for all royal fze
zimple patents and required that such patents include the following language:
'axcepting and reserving to the Hawaiian government, all mineral or metallic

mineg, of =very description." In re Robinson, 49 Haw. 429, 431, 221 P.2d 570,
$72-73 (1366) (guoting S.L. 1845-1846, pp. 100-101). This provision was

izontraued. .. )
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has failed to demonstrate that the government's reservation of
mineral or metallic mines was an incident and burden of proverty
that cculd not be extinguished by the issuance of the Original

Decree and the Original Certificate of Title. i

In - 3um, we hold, under the circumstances of this case
-- where the Territory actively participated in the Trustees'
application for registration; the Territory raised certain
adverse claims, but did not assert a claim for the reservation of
mineral or metallic rights and agreed to resolve the claims it
4id raise; and there was no general law in effect that precluded
the Territory from relinquishing a reservation of mineral or
merallic mines -- that the Land Court's issuance of the Original
Decree and the Original Certificate of Title, which did not
identify a reservation of mineral or metallic mines in favor of
he Territory as an encumbrance on the Subject Property,

extinguished the express reservations and any implicit

2( ., zontinued)

rzpealed in 1859. See 2 RLH 2190-91 (18925); Robinson, 49 Haw. at 242-13, 421
?.2d at 578. The next Hawai'i statute dealing with the govermment's

rezservation of mineral rights was not enacted until 1963, long after the
driginal Decree and the Original Certificate of Title had been entered. See
1363 Haw. Segs. Laws Act 11, 51 at 10 {(codirfied at HRS § 182-2 (2011)
(reserving minerals on State lands to the State, but authorizing the board of
land and natural resources to release, cancel, or waive the reservation if it
Jdeems the land use other than mining is of greater benefit to the State).

i/ 3oth the State and Petitioners cite In re Robinson, 49 Haw. 429, 421
P.2d 570 (13966), in support of their argument. However, Robinson is not on
point and does nct provide meaningful guidance for our decision. Elizabeth
Cockett Robinson filed an application in Land Court to register title to two
lots derived from Land Court Awards with Roval Patents. Id. at 429-30, 421
2.2d at 572. The State appeared in the original registration proceeding and
claimed its right to government reservations of mineral or metallic mines,
which were set forth in the Royal Patents but not in the corresponding Land
Ccommission Awards. Id. at 430 & n.2, 421 P.2d at 572 & n.2. The Land Court
denied the State's claim, and the State appealed. Id. at 430, 421 P.2d at
572. The Hawai'i Supreme Court held that the State was entitled to have tha
reservaticns of mineral or metallic mines noted as encumbrances on the
original decree of registration. Id. at 441, 421 P.2d at 577. The supreme
court in Robinson did not address the guestion of whether the Land Court's
issuance of an original decree and an original certificate of title that does
not contain a government reservaticon of mineral or metallic mines serves to
2tinguish such a reservation whers the State or the Territory participated in
che original registration proceeding and did not assert a claim for the
caservation of mineral or metallic mines.

13
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raservation of mineral or metallic mines on the Subject Property.
Accordingly, we atffirm the Land Court's denial of the State's
<laim that it owns all mineral and metallic mines on tne'Subject
Promerty.

LI.

Al

[N its answer to the Amended Pétition, the State

agsserted that it had reserved (1) "all right, title, incerest, or

=laim to waters having their source upon or tlowing over or under

“he property"; and (2) "an easement for the free flowage of any

waters through, over, under,

The Land Court found that the State
that may atffect the [Subject Propertyl],*

and across the propertyl[.]"
"has reserved an interest in

water rights, if anvy,

but it also found that "the interest of the State of Hawai'i, if

any, is not an easement of encumbrance upon registered title.®
Cn appeal, the State contends that (1) pursuant to the

oublic trust doctrine, the State has reserved ownership of water

in natural watercourses and rivers, and (2)
follow that the State is entitled to have an easement for the
free flowage of waters noted as an encumbrance on the registered
Based on this reasoning, the

it therefore must

title for the Subject Property.
Jtate argues that the Land Court erred in denving its claim for
an-easement for the free flowage of waters to be noted as an
encumbrance on the Subject Property.

While the State's ownership of reserved water rights
under the public trust doctrine is established by Hawai'i
precedents, the State provides no persuasive support for its
argument that the ownership of such watexr rights means that the
State is entitled to have an easement for the free flowage of
waters noted as an encumbrance on the Subject Property. We
affirm the Land Court's decision to deny the State's claim for a

raserved easement for the free flowage of waters on the Subject

Droperty.
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3.
The Hawai'i Supreme Ccurt has recognized that under the
nublic trust doctrine, the State retainsg ownership of water

rights in conveved property. The supreme court, in In re Water

Ise Peymit Applications, 94 Hawai'i 97, 9 P.3d 409 (2000)
{vlalidhola L), stated:

{n McBryde Sugaxr Co. v. Robinson, 54 Haw. 174, 504
2.2d 1330, aff'd on reh'qg, 55 Haw. 260, 517 P.2d 26 (1973),
inppeal dismissed and cert. denied, 417 U.S5. 962, 94 S.Ct.
1164, 41 L.Ed.2d 1135 (1974), we contemplated the public
incerest in water resources. (Consulting the prior laws and .
wractices of thisg jurisdiction, we observed that, in
jranting land ownership interests in the Mihele, the
Hawaiian Kingdom expressly reserved its sovereign
crerogatives "|[t]o encourage and even to enforce the
asufruct of lands for the common good." See id. at 184-86,
94 5.Ct. 3164 504 P.2d at 1337-39 (quoting Principles
Adopted By The Board of Commissioners To Quiet Land Titles
In Their Adjudication Of Claims Presented To Them, 2 Statute-
Lawg of His Majesty Kamehameha III (SLH) 81, 85 (1847),
reprinted in 2 Revised Laws of Hawaii (RLH) 2124, 2128
({1925) [(hereinafter Land Commission Principles]). “The
right to water, " we explained,

is one of the most important usufruct of lands, and it
ippears clear to us that by the foregoing limitation
the right to water was specifically and definitely
reserved for the people of Hawalil for their ccmmon
Jood in all of the land grants.

Thus by the M3hele and subsequent Land
Commission Award and issuance of Royal Patent. right to
water was not intended to be, could not be, and was
not transferred to the awardee, and the ownership of
water 1a natural watercourses and rivers remained in
the people of Hawail for their common good.

zd. at 186-~87, 504 P.2d at 1338-39 (footnote omitted)
.2mphases added). In Robinson wv. Arivoshi, 55 Haw. 641, 658
P.2d 287 (1982), we elaborated on our McBryvde decision,
zcmparing the retained sovereign “prerogatives, powers and
duties* concerning water to a "public trust":

[W]e believe that by [the sovereign reservation], a
oublic crusc was limposed upon all the waters or the
ringdom. That iz, we find the public interest in the
waterg of the kingdom was understood to necessitate a
ratention of authority and the imposition of a
concomitant duty to maintain the purity and flow of
our waters for future generations and to assure that
the waters of our land are put to reasonable and
keneficial uses. This is not ownership in the
corporeal sense where the State may do with the
property as it pleases; rather, we comprehend the
rature of the State's ownership as a retention of such
surtnority co assure the csoptinuad exiscance and

20
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seneficial agplicacion of rths resource for vhe common
HEINIS N

fd. ar 874, 658 P.2d at 310 (emshases added) .

Jdaidhole [, 24 Hawal'i at L28-29, 9 P.3d at 440-41 (footnote
smicted; emphasis and brackets n original) .

Toe State cites its reserved water rights under the
rublic trust doctrine as the basis for its entitlement to an
2asement tor the tree flowage of waters over the Subject
Property. ‘'The State, however, fails to explain why the existence
~f reserved water rights under the public trust doctrine entitles
the State to have an easement for the free flowage of waters
noted as an encumbrance on the Subject Property.

' As Petitioners argue, the State has not provided any
specifics regarding the nature and scope of the flowage easement

it seeks. The State has not identified where the requested
flowage easement would run over the Subject Property or what
actions affecting thé Subject Property the State would be
permitted to take under the requested easement.

Although the State attempts to justify its asserted
2asement as necessary for the performance of its public trust
it fails to demonstrate that the notation of an easement
Subject

duties,
for the free flowage of waters as an encumbrance on the

Property at the present time and in the- context of this case is

needed to perform such duties. The State has not identified any

surface or underground water feature on the Subject Property,

much less any water whose free flowage has been impeded or

threatened. Moreover, the public trust water rights held by the

State burden and attach to the Subject Property oy operation of

iaw and camnot be extinguished by the failure to identify the

State's public trust interest as an encumbrance on the registered
title. <See HRS § 501-81 ("Registered land, and ownership

therein, shall in all respects be subject to the same burdens and

incidents which attach by law to unregistered land.").
Petitioners argue that the notation of a non-specific

State easement for the free flowage of waters as an encumbrance

3
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“n the Subject Property would unfairly and unnecessarily cloud
“heir title. Petitioners contend that such an =sasement could
potantially entitle the sState to floed the Subject Propercy
wirhout any recourse by Petitioners. Thev further argue that the
lommission on Water Resource Management, which was established
under HRS Chapter 174C to manage the State's public trust water
regsources, 1is a more appropriate forum than the Land Court to
letermine whether the State would be entitled to a free flowage
zagement. 'The State does not provide a résponse that adequately
or effectively addresses Petitioners' arguments.

‘Wle conclude that the State has failed to demonstrate
its need or entitlement to have an easement for the free flowage
oL waters noted as an encumbrance on the Subjéct Property. We
therefore affirm the Land Court's decision to deny the State's
claim for such a reserved easement.

CONCLUSION

For the foregoing reasons, we affirm the Land Court's

"Cecision and Order® set forth in its "Findings of Fact, Decision

and Order (Map 176)" and the Land Court's "Deacree (Map 176)."

Julie H. China

Linda L.W. Chow

{Donna H. Kalama with R

Julie H. China on the brief) ZM? ;7/. W

Deputy Attorneys General

for Respondent-Appellant
State of Hawai'i 47/ //22;)
(Mg ‘ 5

Jennifer A. Benck
Mark K. Murakami
{Christopher J. Cole with
Mark K. Murakami on the brief)
for Petitioner-Appellee
Jamesg Campbell Company LLC

James J. Bickerton
(Barry A. Sullivan with him
on the brief) .
(Bickerton Lee Dang & Sullivan
A Limited Liability Law
Partnership)
for Petitioner-Appellee
James C. Reynolds, Inc.

9]
[N}



COR PUBLICATION IN WEST'S HAWAIL'T REPORTS AND PACIFIC REPORTER

Legan M. Iwao
iLani L. Zwart and Ronald
4. W. Lum, Jr., with him
zn the brief)
"joodsill Anderson Quinn & Stifel
A Limitad Liability Law
Jartnership LLP)
for Petitioner-Appellee
entinental Pacific, LLC

Pobert H. Thomas

(Damon Key Leong Kupchak Hastert)

on the brief for Amicus Curiae

facific Legal Foundation Hawaii Center



FOR PUBLICATION IN WEST'S HAWAI'l REPORTS AND PACIFIC REPORTER

Zlactronically Filed
intermediate Court of Appeals
30006
)7-AUG-2013
NO. 30006 J8:54 AM
IN THE INTERMEDIATE CQURT OF APPEALS

OF THE STATE OF HAWAI‘IL

In the Matter of the Application of
THE TRUSTEES UNDER THE WILL AND OF THE
ESTATE OF JAMES CAMPBELL, DECEASED,
to register and confirm title to land
~ situated at Kahuku, District of Ko‘olau Loa.
City and County of Honolulu, State of Hawai'i

APPEAL FROM THE LAND COURT OF THE STATE OF HAWAI‘'I
(LAND COURT NO. 08-0054, APPLICATION NO. 1095)

ORDER OF CORRECTION
(By: Nakamura, Chief Judge, for the court#)

The Opinion of the court, filed on June 13, 2013, is
hereby corrected as follows:

1. On page 2, in the second line of footnote 1, the
year "(1987)" should be added at the end of the c¢ase citation so
that as corrected, the text reads: ". . . 737 P.2d 446, 450

(1887), . . . ."

2. On page 2, in thé third line of footnote 2, the
word "at" should be replaced with "as" so that as corrected, the
text reads: ". . . we will refer to both as the "Land Court.""

3. On page 4, in the second line of the full
paragraph after the indented text, the comma between "550" and
"were" should be deleted, so that as corrected the text reads:

". . . and Grant No. 550 were subject . . . ."

Y yakamura, Chief Judge, Foley, J., and Circuit Judge Castagnetti, in
place of Fujise, Leonard, Reifurth and Ginoza, JJ., all recused.
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4. On page 7, in the second line of the full
paragraph after the indented téxt, the word "water”" should be
replaced with "waters" so that as corrected, the text reads:
". . . for the free flowage of waters concerning . . , "

5. On page 7, in the third line of text'from the
oottom of the page, the extra beginning quotation mark before the
word "Findings" should be deleted so that as corrected the text
reads: ". . . its "Findings of Fact, . . . ."

6. On page 10, in the nineteenth line}, the word
"provides" should be replaced with "provided" so that as
corrected, the text reads: ". . . provided in relevant . . . ."

7. On page 13, in the thirteenth line, the word "it"
should be replaced with "its" so that as corrected, the text
reads: "In support of its holding, . . "

8. On page 16, in the fourth line from the bottom of
the page, the case name "Koestner"” is misspelled and should be
replaced with "Koester" so that as corrected, the text reads:

". . . unlike in Koester, . . . .

The clerk of the court is directed to take all
necessary steps to notify the publishing agencies of these
changes.

DATED: Honolulu, Hawai‘i, August 7, 2013.

FOR THE COURT:

Chief Judge
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