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STATEMENT OF COUNSEL

Based on my brofes_sional judgment, I belieye the panel decision. 18 contrary to
the following decisions of the Supreme Court of the United States: City of
Riverside v. Rivera, 477 U.S. 561 (1986); Perdue v. Kenny A. ex rel. Winn, 130 S.
Ct. 1662 (2010); Pennsylvania v. Delaware Valley Citizens’ Council for Clean Air,
483 U.S. 711 (1987); and to the terms of the Uniform Relocation Assistance and
Real Property Acquisition Policies Act (“URA”) itself, 42 U.S.C. § 4654(c).

In addition, I believe this appeal requifes answers to the following precedent-
setting questions of exceptional importance:

(1) In Little Tucker Act and Big Tucker Act cases, should courts, in calculating
the lodestar under the URA, reduce the fees actually incurred because of the
amount of damages involved? |

(2) Under the URA, (a) should a trial court be permitted to exercise its
discretion and weigh the proffered proof on reasonable rates; and (b) is additional
proof beyond the plaintiff’s own experience in searching for counsel required to
establish the negative question of Whéther no. competent-locél éttorneys‘ were |

willing to take a Little Tucker Act (or any Tucker Act) case?

~ Attorney of Record for Plaintzﬁfs*-Appellants}



ARGUMENT IN SUPPORT OF REHEARING EN BANC

In a 2-1 opinion, the panel majority construed the URA for the first time and set
new standard for trial courts to follow when calculating reasonable attorneys’ fees
pursuant to the URA, 42 U.S.C. § 4654(c), the fee-shifting statute that applies to
reimbursement of attorneys’ fees for both Little Tucker Act and Big Tucker Act
cases. Slip op. at 8-9. The panel majority, over a strong dissent by Judge Plager,
(1) adopted an improper proportionality standard requiring the reduction of fees
when calculating the lodestar, and (2) set unworkable standards for seeking
reimbursement for out-of-town counsel’s fees, despite controlling law requiring
that fee awards be sufficient to attract competent counsel.

The panel majority’s imposition of a proportionality standard on the lodestar
calculation, see id. at 15-16, runs contrary to the terms of the URA’s fee-shifting
provision, the purpose of fee-shifting statutes, and to Supreme Court precedent in
fee-shifting cases, which has been followed and applied by all eleven circuit courts
that have addressed the issue directly. Further, this new standard may eviscerate
plaintiffs’ redress under the Little Tucker Act and even moderately-valued Big
Tucker Act cases because it will undermine future plaintiffs’ ability to find
competent counsel. And, perhaps worse, because the new standard appears to
apply in circumstances where a large part of the work was done post-liability—

labeled “administrative,” without any analysis by the district court or the panel



majority—the standard may confuse courts and discourage plaintiffs from settling
damages, contrary to policy and the terms of the URA. As shown by the scores of
cases vigorously defended today by the United States in the Trails Act takings
cases,' these and other Tucker Act cases require zealous advocacy from the
plaintiffs’ bar. Attorneys will be unwilling to file Tucker Act cases if plaintiffs
cannot expect their reasonable fees actually incurred to be paid by the government,
instead of being limited to reimbursement at some fraction of the damages at issue.

Intended or no, this new standard may have the effect of foreclosing takings
cases for all but the very wealthiest landowners. This is in direct contradiction to
Supreme Court pronouncements: the purpose of fee-shifting statutes is to provide
counsel to those who otherwise could not afford it, particularly when the damages
are modest or relatively insufficient to yield a straight contingency payment.

The panel majority also set out new rules for the burden of proof required in
establishing reasonable hourly rates for non-local attorneys. As discussed below,
the new rules are unduly burdensome and unworkable, thereby putting plaintiffs

out of court if they are unable to find competent or willing counsel in the forum in

A DOJ attorney estimated 58 Trails Act cases, affecting more than 10,000
properties, were pending around the country. James D. Gette, Fifth Amendment
Takings Claims in the Context of the Rails-to-Trails Program 5 (Nov. 5, 2010),
available at http://www.boalt.org/elq/documents/takingsconference Gette 2010
_1025.pdf; (see also Br. for Pls.-Appellants 1-3 (listing potentially related cases)).



which they intend to file suit. Additionally, the panel majority itself misapplied the

new rule (considering only one of the two tests that Plaintiffs may satisfy).
Plaintiffs-Appellants respectfully request the Court grant a rehearing to consider

this case en banc because the panel majority, over Judge Plager’s dissent, erred.

I. The panel majority erred by setting a proportionality standard for lodestar
calculations of attorneys’ fees awarded under the URA.

A. The panel majority’s proportionality standard conflicts with the URA and
Supreme Court precedent.

When the United States takes private property without providing landowners
just compensation, Congress provides in the URA that a court “shall” award to a
prevailing plaintiff all reasonable fees “actually incurred” because of the
proceeding the plaintiff was forced to pursue. 42 U.S.C. § 4654(c). Congress
included Little Tucker Act cases without qualification in the URA, knowing that in
such cases recovery is capped at $10,000. See id.; see also 28 U.S.C. §1346(a)(2).

The Supreme Court has repeatedly recognized that the very purpose of fee-
shifting statutes is to attract and compensate attorneys in cases where counsel
would otherwise be unwilling to take the case due to insubstantial or modest
damages. Del. Valley, 483 U.S. at 726 (“The issue thus involves damages cases
that lawyers would not take . . . because the damages likely to be recovered are not
sufficient to provide adequate compensation to counsel . . . . [T]he fee-shifting

statutes guarantee reasonable payment for the time and effort expended if the case



is won.”); see also Perdue, 130 S. Ct. at 1672 (“[A] ‘reasonable’ fee is a fee that is
sufficient to induce a capable attorney to undertake the representation of a
meritorious civil rights case.” (citation omitted)). The Court has set forth additional
rules relevant to the issue presented here:

e The Court’s rules apply uniformly to all federal fee-shifting statutes calling
for an award of “reasonable” attorneys’ fees. See City of Burlington v.
Dague, 505 U.S. 557, 561-62 (1992); slip op. at 10.

e The Johnson factors—such as “amount involved and results obtained”—
which were previously used by courts to determine reasonable fees, are
subjective and disfavored, and the lodestar approach is superior. Perdue, 130
S. Ct. at 1672 (“[The Johnson factors] gave very little actual guidance to
district courts. Setting attorney’s fees by reference to a series of sometimes
subjective factors placed unlimited discretion in trial judges and produced
disparate results,” whereas, “unlike the Johnson approach, the lodestar
calculation is objective, and thus cabins the discretion of trial judges, permits
meaningful judicial review, and produces reasonably predictable results.”)
(citations and internal quotation marks omitted).

e Under the lodestar analysis, trial courts must review the record and
determine the reasonable hours spent and multiply those hours by reasonable
hourly rates. Hensley v. Eckerhart, 461 U.S. 424, 433 (1983).

e Fees should not be reduced simply because they are disproportionate to the
amount of damages. Rivera, 477 U.S. at 574.

The panel majority recognized these rules but then ignored them. The panel
instructed that when calculating the lodestar, the district court should consider the
amount involved because, it reasoned,

[1]t is axiomatic that attorneys almost inevitably consider the amount involved

in a particular case when determining a reasonable number of hours to expend
on any given issue . . . . Thus where the amount involved is small, reductions in



the reasonable number of hours expended or the reasonable hourly rate can
easily be made to reflect this fact.”

Slip op. at 15-16.

This instruction was error. The Supreme Court has explained that usage of a
strict proportionality standard runs afoul of fee-shifting statutes. In Rivera, the
Court rejected a proportionality requirement to the lodestar calculation where the
fees exceeded the damages by 736%. 477 U.S. at 564-65. Here, the fees were
66.5% of the damages.

Likewise, in Tucker Act cases (including rails-to-trails cases), an inverted
damages-to-fees ratio, where the fees are exponentially greater than the damages,
is quite common. This is so regardless of whether proportionality issues are

disputed * or not.* See Table 1, infra. For this reason, the fees/damages ratio here—

? The panel majority also observed, “[w]here only a small amount is at stake, it
certainly would not be reasonable to expend countless hours on such a small claim
or to commit the most experienced or valued attorney in the firm to work on the
case.” Slip op. at 16. To be sure, spending “countless’ hours or over-staffing would
be unreasonable, but the observation is dicta given the trial court “carefully and
thoughtfully considered the submissions of the parties, including over forty pages
of billing records,” id. at 11, and rejected the government’s arguments that hours
should be reduced or that lower-level staffing could have done the job, (see AS5).
As Plaintiffs showed, the hours in this case were moderate compared to other
Tucker Act cases. (Br. for Pls.-Appellants 66 n.123.)

3 Swisher v. United States, 262 F. Supp. 2d 1203, 1217 (D. Kan. 2003); Preseault
v. United States, 52 Fed. Cl. 667, 684 (2002); Cloverport Sand & Gravel Co. v.
United States, 10 CI. Ct. 121, 121-22, 127 (1986).

* Carl Junction R-1 Sch. Dist. v. United States, No. 1:05-cv-00003-RHH (Fed. Cl.
Nov. 20, 2007) (A761-69); Schmitt v. United States, No. 99-1852-C-Y/S (S.D. Ind.



where fees are only a fraction of damages rather than a multiple—does not warrant

the establishment of a proportionality standard in this Court.

Table 1: Typical Tucker Act cases: fees from 167% to 1,775% of damages

Tucker Act Cases Damages Fees Fees/Damages Ratio
Carl Junction $187,392 $423,727 226%
Cloverport $9,190 $76,767 835%
Foster $28,000 $186,278 665%
Grantwood Village $30,530 $292,483 958%
Lowers $265,000 $553,000 208%
Preseault $234,000 $894,855 382%
Schmitt $470,000 $785,000 167%
Shelden $200,227 $554,828 277%
Swisher $10,000 $177,558 1,775%

The URA “mandates” payment of reasonable fees and expenses, and the

government should expect “de minimis liability awards in takings cases,

accompanied by disproportionate and substantial awards of attorneys’ fees” when
forcing plaintiffs to bring Tucker Act claims to vindicate their constitutional rights.
Cloverport, 10 CI. Ct. at 121-22, 127.

In summary, the panel majority’s new standard violates the purpose of the

URA'’s fee-shifting provision and Supreme Court precedent, and fails to apprehend

Aug. 29, 2005) (A739-45, A755-57); Town of Grantwood Village v. United States,
55 Fed. CI. 481, 488 (2003); Lowers v. United States, No. 99-CV-90039 (S.D.
Iowa May 2, 2001) (A746-54, A758-60); Shelden v. United States, 41 Fed. Cl. 347,
348, 352 (1998); Foster v. United States, 3 Cl. Ct. 738, 744 (1983).



the formidable amount of work any Tucker Act plaintiff must undertake to prevail
on a takings claim against the United States, which vigorously defends such cases.

B. The panel majority’s proportionality standard conflicts with rulings from
all eleven circuit courts which have addressed this very issue.

All of the circuit courts—eleven in all—which have addressed the
proportionality issue in the context of fee awards under federal fee-shifting
provisions have rejected application of a proportionality requirement:

Spooner v. EEN, Inc., 644 F.3d 62, 69 (1st Cir. 2011): “[A] strict
proportionality requirement would overlook entirely the value of other
important litigation goals. That kind of rigidity would frustrate the core purpose
that underlies many fee-shifting statutes, which are designed to afford private
parties the opportunity to vindicate rights that serve some broad public good.”

Kassim v. City of Schenectady, 415 F.3d 246, 256 (2d Cir. 2005): (reaffirming
the rule in fee-shifting cases concerning proportionality, commenting on “the
impermissible consideration of disproportionality between the fees claimed and
the amount at issue in the suit”); Quaratino v. Tiffany & Co., 166 F.3d 422,
423-24 (2d Cir. 1999) (requirement that counsel limit advocacy under an ex
ante analysis that damages might be low violates the purpose of fee-shifting
statute).

UAW Local 259 Soc. Sec. Dep’t v. Metro Auto Ctr., 501 F.3d 283, 295 (3d Cir.
2007) (internal citations and quotation marks omitted): “[H]ad Congress
believed . . . that attorneys’ fees should be awarded only in some proportion to
the plaintiff’s damages, it could have easily eliminated or modified the
attorneys’ fees provision. We will not impose such a change by judicial fiat.”

Nigh v. Koons Buick Pontiac GMC, Inc., 478 F.3d 183, 190 (4th Cir. 2007):
(affirming, with minor caveat, award of attorney’s fees of over $25,000 despite
damages under the Truth in Lending Act being capped at $1,000): “[Our]
requirement rests on the idea that a prevailing plaintiff is less worthy of a fee
award when one or more of his claims lack merit—that is, when he cannot
demonstrate that he deserves the compensation he demanded in his complaint.



Still, we do not reflexively reduce fee awards whenever damages fail to meet a
plaintiff's expectations in proportion to the damages’ shortfall.”

Howe v. Hoffman—Curtis Partners Ltd., 215 F. App’x 341, 342 (5th Cir. 2007):
(affirming attorneys’ fee award of more than 500% of the damages, reasoning
that “[g]iven the nature of claims under the [Fair Labor Standards Act], it is not
uncommon that attorney fee requests can exceed the amount of judgment in the
case by many multiples”™).

Fegley v. Higgins, 19 F.3d 1126, 1134-35 (6th Cir. 1994): (“Courts should not
place an undue emphasis on the amount of the plaintiff’s recovery because an
award of attorney fees here ‘encourage[s] the vindication of congressionally
identified policies and rights.’” (citation omitted) (alteration in original));
McHenry v. Chadwick, 896 F.2d 184, 189 (6th Cir. 1990) (affirming award of
attorneys’ fees that was more than five times the damages awarded, reasoning
that “the value of rights vindicated goes beyond the actual monetary award, and
the amount of the actual award is not controlling”).

Anderson v. AB Painting & Sandblasting, Inc., 578 F.3d 542, 545-47 (7th Cir.
2009): “Because Congress wants even small violations of certain laws to be
checked through private litigation and because litigation is expensive, it is no
surprise that the cost to pursue a contested claim will often exceed the amount
in controversy. . . . Reasonableness has nothing to do with whether the district
court thinks a small claim was ‘worth’ pursuing at great cost. ... And even in a
straightforward case, where an early resolution is reached, it would not be
surprising to find that the cost of bringing the claim exceeded the amount in
controversy. Again, fee-shifting is designed to encourage such claims.”

Simpson v. Merchs. & Planters Bank, 441 F.3d 572, 581 (8th Cir. 2006)
(citation omitted): “We have, indeed, explicitly rejected a ‘rule of
proportionality’ in civil rights cases because tying the attorney’s fees to the
amount awarded would discourage litigants with small amounts of damages
from pursuing a civil rights claim in court.”

McCown v. City of Fontana, 565 F.3d 1097, 1104 (9th Cir. 2009): (“A rule of
proportionality is inappropriate, as the [Supreme] Court found, because it fails
to recognize the nature of many, if not most, civil rights cases, in which
damages may be limited by law, regardless of the importance of the civil rights
at issue.” (citing Rivera, 477 U.S. at 576-78)); Quesada v. Thomason, 850 F.2d
537, 539 (9th Cir. 1988) (“[C]Jourts should not reduce lodestars based on relief



obtained simply because the amount of damages recovered on a claim was less
than the amount requested. Rather, the relief obtained justifies a lower fee if
plaintiffs fail to obtain relief on all claims, and if hours spent on unsuccessful
claims were not needed to pursue successful claims.”).

Cullens v. Ga. Dep’t of Transp., 29 F.3d 1489, 1494 (11th Cir. 1994): “Use of
[a damages] multiplier as a sole or dominant criterion is inconsistent with the
Supreme Court’s rejection of proportionality of damages as a basis for a fee
award. It tends to diminish the public benefit, to make the fee depend upon
substantiality of monetary relief, and to reduce the inquiry to the arithmetical
exercise . ...”

Williams v. First Gov’t Mortg. and Investors Corp., 225 F.3d 738, 743, 747
(D.C. Cir. 2000): (declining to read rule of proportionality into fee-shifting
provision of D.C. Consumer Protection Procedures Act and affirming fee award
of $199,340 where plaintiff recovered $8,400 before trebling, “[g]iven the
public policy interests served by the [Act]”).

Notably, courts are careful to distinguish between the issue presented here—the
proportion of fees to the damages actually awarded—and the “results obtained”
standard, which has been clarified by the Supreme Court to only apply when
counsel spent hours litigating unsuccessful and unrelated claims. See, e.g., Fox v.
Vice, 131 S. Ct. 2205, 2214 (2011); Hensley, 461 U.S. at 436. As Perdue teaches,
the “subjective” Johnson factors are severely restricted if not obsolete and have
been supplanted by the “objective” lodestar method. Perdue, 130 S. Ct. at 1672.
The panel majority’s decision most likely conflated the two issues, focusing on
proportionality, slip op. at 15-16, and misuses the “results obtained” standard, id. at
15-18. To ensure that trial courts will understand the distinctions and to avoid

needless appeals, see dissenting op. at 4, this Court should grant Plaintiffs-

10



Appellants’ petition to reconsider the issue en banc and apply Supreme Court
precedent correctly, in line with other circuit courts.

I1. The panel majority also creates an unworkable exception to the forum rule
and deprives the district court from exercising its discretion.

As part of the lodestar calculation, the plaintiff is entitled to reimbursement of
attorneys’ fees at “the prevailing market rates in the relevant community.” Perdue,
130 S. Ct. at 1672 (citing Blum v. Stenson, 465 U.S. 886, 895 (1984)). In
determining the relevant community, the Supreme Court has never addressed the
issue of whether to apply “forum rates”—the prevailing market rates charged by
attorneys in the region in which the forum court sits—or “home town” rates—the
prevailing market rates in the region where the attorney practices. See slip op. at
19. Still, the Supreme Court has directed that the rates reimbursed must be at a
level sufficient to attract competent counsel. Perdue, 130 S. Ct. at 1672; Del.
Valley, 483 U.S. at 725.

Most circuits follow the forum rule, requiring a district court to apply the forum
rates. Slip op. at 19. However, most circuits also recognize an exception to the
forum rule wherein non-local attorneys are awarded the reasonable rates of their
own community because local attorneys are either unwilling or unable to take the
case. Id. at 20 n.10 (citing cases). Such an exception is necessary to satisfy the
purpose of fee-shifting statutes, so often repeated by the Supreme Court: to attract

competent counsel.

11



Construing the URA in a case of first impression, and recognizing the exception
to the forum rule for the first time, id. at 20-21, the panel majority nonetheless
reversed the district court’s determination that Washington, D.C. rates should
apply and held that “an exception to the forum rule was not warranted in this case,”
id. at 22-23. The panel then remanded the case to the trial court with instructions to
apply forum rates. Id. at 2, 23.

But in adopting the exception, the panel majority set the burden of proof so high
as to create an unworkable standard’ and “denie[d] these plaintiffs the right to seek
out and employ the best lawyers they could find to handle a complex class-action
litigation that has now been in dispute for over ten years.” Dissenting op. at 5. To
receive the benefit of the exception under the Court’s new rule, plaintiffs seeking
reimbursement under the URA must provide “specific evidence that no local
attorneys posses the special expertise necessary to take the case or that no local

attorneys were willing to take the case,” slip op. at 21 (internal quotation marks

> In contrast to the panel’s new rule, the Seventh Circuit employs a workable test:
whether the plaintiff engaged in a good-faith effort to find local counsel. See
Mathur v. Bd. of Trs. of S. lll. Univ., 317 F.3d 738, 744 (7th Cir. 2003) (“Whatever
the search process a litigant uses to choose legal representation, a good-faith effort
to find local counsel is all that is necessary, lest the meticulous generation of a
comprehensive log of inquiries deter plaintiffs from bringing worthy
discrimination suits, frustrating the rationale for statutes enabling private civil
rights suits.”). That test is still subject to the trial court’s scrutiny of the proof, in
line with the reasonableness standard contained in fee-shifting statutes and with the
traditional right of plaintiffs to choose their own counsel. See dissenting op. at 5.

12



omitted; emphasis added). This standard requires plaintiffs not only to prove a
negative, but to prove it by (1) finding enough attorneys (2) familiar with the local
forum (3) at the time the case was brought, (4) willing to affirm under oath on the
public record (5) that neither they nor anyone else in the forum would have been
able to handle the case and, (6) if a plaintiff’s problem was that no one was willing
to take the case, as it was for Plaintiffs-Appellants, then the attorneys must also
testify under oath that neither they nor anyone else in the forum would have been
willing to take the case—the latter requiring the testifying attorneys, under oath, to
look into the minds of their peers and years into the past.

Additionally, in applying this new rule, the panel majority engaged in fact-
finding more rightly the province of the trial court, see dissenting op. at 5, when it
held the Plaintiff-Appellants’ proof—which was unrebutted—was insufficient to
warrant applying the exception to the forum rule, see id. at 22-23. The panel thus
deprived that court the chance to determine in the first instance whether Plaintiffs-
Appellants could have secured competent attorneys in the Eastern District of Texas
who were able and willing to take their case. Under Supreme Court precedent, the
trial court is to exercise its discretion in determining whether the rates are
reasonable. See Blum v. Stenson, 465 U.S. 886, 902 n.19 (1984). Subject to an

abuse of discretion standard, it is the trial court that is deemed sufficiently familiar
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with the case and the forum to test the veracity of proof submitted on the issue.
Hensley, 461 U.S. at 437.

Plaintiff-Appellant Bywaters attested that, despite diligent efforts, including
retention of a local attorney well-versed in property law, he was ultimately unable
to find an attorney in the forum of the district court who was able and willing to
take his case. And, as unrebutted by Defendant-Appellant, no other attorneys in the
country brought a Little Tucker Act rails-to-trails case against the United States
during that period. (See Br. for Pls.-Appellants at 14.)

Yet, the panel decision claimed that “no evidence . . . suggest[s] that no local
attorneys were competent to handle Bywaters’s case. Nor is there any indication
that Bywaters conducted a reasonable search for local counsel to handle his case.”
Slip op. at 22. Thus, before the district court could apply the forum rule and
determine whether Plaintiffs met their burden to establish entitlement to its
exception, it has been told “from the rarified heights of an appellate court and a
distance of a thousand miles,” dissenting op. at 5, that Plaintiffs’ evidence with
regard to the search for competent counsel does not say what it, in fact, says.

Where, as here, the district court “did not indicate skepticism over the need for
out of town counsel,” Chrapliwy v. Uniroyal, Inc., 670 F.2d 760, 768 (7th Cir.
1982), it was inappropriate for an appellate court to do so in the first instance.

Rather than attempting to put itself into Mr. Bywaters’s shoes in northeastern

14



Texas in the mid- to late-1990s and concluding that his lengthy search for counsel
was not reasonable, if the panel wished to reject the district court’s initial
impression that the forum rule was not at issue in a URA case and that
Washington, D.C. rates were therefore appropriate, it should have remanded for
further proceedings with instructions to weigh whether Plaintiffs’ proof was
sufficient to show no local attorneys were either able or willing to take the case.
Finally, the panel majority misapplied its own rule by asking only whether the
evidence presented here suggested that no local attorneys were able to handle this
case. Slip op. at 22. Under its own test, the panel majority should have also asked
whether the evidence suggested that no local attorneys were willing to handle this
case. 1d. at 20-21. Plaintiffs are entitled to their non-local counsel’s reasonable
hourly rates if local attorneys were either unable or unwilling® to take the case. 1d.

CONCLUSION

This Court should rehear this case en banc to rectify the panel majority’s error
and ensure that Federal Circuit precedent on the application of the URA 1is in
accord with its terms and Supreme Court precedent, and not in conflict with all

eleven circuits which have addressed proportionality under fee-shifting statutes.

® Willingness is critical because in these cases, counsel must expect to litigate for a
decade or more without payment, all the while advancing expenses. Then, if
successful, their fees, limited to historic rates without interest, will be parsed by
opposing counsel and the district court. This is not a business model embraced by
contingency attorneys concerned primarily with the bottom line.
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BYWATERS v. US 2

Before RADER, Chief Judge, PLAGER and DYK, Circuit
Judges.

Opinion for the court filed by Circuit Judge DYK. Dissent-
ing opinion filed by Circuit Judge PLAGER.

DYK, Circuit Judge.

This case presents the question of when a district
court may reduce the “lodestar” calculation of reasonable
attorneys’ fees to account for the “amount involved and
results obtained” or other factors. Although the district
court here did an exemplary job, we conclude that two
errors require a remand. First, while the district court
may reduce the lodestar figure to account for the “amount
involved and results obtained” and other factors in rare
and exceptional circumstances, we conclude that the
district court erred here by taking these factors into
account after calculating the lodestar figure, rather than
as a part of the lodestar calculation itself. We also hold
that the district court should have used forum rates in
determining the reasonable hourly rate for the lodestar
calculation.  Accordingly, we vacate and remand for
further proceedings consistent with this opinion.

BACKGROUND

The United States has waived its sovereign immunity
with respect to constitutional claims, including govern-
ment takings claims arising under the Fifth Amendment.
See 28 U.S.C. §§ 1346(a)(2), 1491(a)(1). The United States
Court of Federal Claims has exclusive jurisdiction over
such claims where the amount in controversy is greater
than $10,000, § 1491(a)(1) (the “Tucker Act”), but shares
jurisdiction with the district courts where the amount in
controversy does not exceed $10,000, § 1346(a)(2) (the
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“Little Tucker Act”). In actions brought under the Tucker
Act or the Little Tucker Act in which a plaintiff is
awarded compensation for the taking of property, the
Uniform Relocation Assistance and Real Property Acqui-
sition Policies Act of 1970 (“URA”) provides for the recov-
ery of “such sum as will in the opinion of the court or the
Attorney General reimburse such plaintiff for his reason-
able costs, disbursements, and expenses, including rea-
sonable attorney . . . fees, actually incurred because of
such proceeding.” 42 U.S.C. § 4654(c).!

This case involves takings compensation claims
brought by appellants against the United States. On May
23, 2000, following the transfer of their compensation
claims to the United States District Court for the Eastern
District of Texas, Plaintiff-Appellant Ashburn Bywaters
and other named plaintiffs (collectively, “appellants”),
represented by counsel based in Washington, DC, filed an
amended class action complaint on behalf of themselves
and all others similarly situated, alleging that they were
the owners of interests in land constituting part of a
railroad corridor (the “Chaparral rail corridor”) that had
been converted for trail use by the Interstate Commerce
Commission pursuant to the National Trails System Act

1 42 U.S.C. § 4654(c) provides, in its entirety: “The
court rendering a judgment for the plaintiff in a proceed-
ing brought under section 1346(a)(2) or 1491 of Title 28,
awarding compensation for the taking of property by a
Federal agency, or the Attorney General effecting a set-
tlement of any such proceeding, shall determine and
award or allow to such plaintiff, as a part of such judg-
ment or settlement, such sum as will in the opinion of the
court or the Attorney General reimburse such plaintiff for
his reasonable costs, disbursements, and expenses, in-
cluding reasonable attorney, appralsal and englneermg
fees, actually incurred because of such proceeding.”
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(“Trails Act”), 16 U.S.C. § 1247(d).2 The Trails Act is
designed to preserve railroad rights-of-way by converting
them into recreational trails. Actions by the government
pursuant to the Trails Act can result in takings liability
where the railroad acquired an easement from the prop-
erty owner, the railroad’s use of the property ceased, and
the government’s action under the Trails Act prevented
reversion of the property to the original owner. See
Preseault v. United States, 100 F.3d 1525, 1550-52 (Fed.
Cir. 1996) (en banc); see also Caldwell v. United States,
391 F.3d 1226, 1228 (Fed. Cir. 2004).

On August 25, 2000, the district court certified a class
consisting of all persons who owned an interest in land
constituting the Chaparral rail corridor extending from
Farmersville, Texas, to Paris, Texas, that was converted
to trail use pursuant to the Trails Act, and whose claims
did not exceed $10,000 per claim. On April 17, 2003, the
government stipulated to takings liability with respect to
those claims for segments of the Chaparral rail corridor in
which the railroad acquired only an easement.? From

2 16 U.S.C. §1247(d) provides, in relevant part:
“Consistent with the purposes of [the Railroad Revitaliza-
tion and Regulatory Reform Act of 1976], and in further-
ance of the national policy to preserve established
railroad rights-of-way for future reactivation of rail ser-
vice, to protect rail transportation corridors, and to en-
courage energy efficient transportation use, in the case of
interim use of any established railroad rights-of-way . . .,
such interim use shall not be treated, for purposes of any
law or rule of law, as an abandonment of the use of such
rights-of-way for railroad purposes.”

3 The agreement between the parties recognized
that there was no takings liability where the original
owner had conveyed the property to the railroad in fee
simple. See Preseault, 100 F.3d at 1533.
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2003 to 2009, the parties cooperated to determine the
amount of just compensation to be paid to the members of
the class.

On July 31, 2009, the parties proposed a settlement
agreement that resolved all issues in the case, except for
the amount of attorneys’ fees and costs to be awarded
under the URA. The district court approved the proposed
settlement after finding that the proposed settlement
would secure 100% of the just compensation due to class
members with eligible claims, subject to the $10,000
jurisdictional cap of the Little Tucker Act. Under the
settlement, appellants’ total recovery was $1,241,385.36,
including pre-judgment interest.

Following settlement, appellants filed a claim for at-
torneys’ fees under the URA, requesting attorneys’ fees in
the amount of $832,674.99, which included 2,119.69 hours
of work from August 1999, when the case was transferred
to the Eastern District of Texas, to December 2009.
Appellants also urged the district court to determine the
appropriate amount of attorneys’ fees by applying market
rates for the District of Columbia, where appellants’
counsel practiced, rather than rates charged by attorneys
in the forum where the case was brought (the Eastern
District of Texas). In response, the government argued
for application of the forum rule. The government also
argued for the reduction of the fees claimed based on
various grounds, including that the hours claimed were
unreasonable in light of the government’s stipulation to
liability early in the case, and the fact that a fee agree-
ment between appellants and their counsel provided for
the award of attorneys’ fees calculated at the greater of
counsel’s regular hourly rate or one third of appellants’
total recovery.
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The district court, applying Federal Circuit law, de-
termined the amount of attorneys’ fees to be awarded
under the “lodestar” approach, i.e., by multiplying the
number of hours reasonably expended by a reasonable
hourly rate. In determining the lodestar figure, the
district court first considered the hours requested by
appellants and the government’s objections and deter-
mined that only 18.2 hours spent drafting and filing an
amicus brief were unreasonable. Accordingly, the court
reduced the amount of hours requested by appellants by
18.2 hours. The court next determined that the relevant
market for determining the reasonable hourly rate was
the District of Columbia and applied the Updated Laffey
Matrix4 to determine the reasonable hourly rates for
complex litigation. Accordingly, the district court deter-
mined that “multiplying the number of hours reasonably
expended by the reasonable hourly rate using the Up-
dated Laffey Matrix” yielded a lodestar figure of
$826,044.19. Bywaters v. United States, No. 6:99-CV-451,
2010 WL 3212124, at *4 (E.D. Tex. Aug. 12, 2010) (here-
inafter “Attorneys’ Fees Order”).

However, calculation of the lodestar figure did not end
the district court’s inquiry. The district court found that

4 The “Updated Laffey Matrix” is a billing survey of
District of Columbia market rates. The survey was
conducted in 1988-1989 and has been recalculated in
subsequent years using a methodology advocated by
economist Dr. Michael Kavanaugh. The Updated Laffey
Matrix has been used by the United States District Court
for the District of Columbia to determine the amount of a
reasonable attorney fee on several occasions. See, e.g.,
Salazar v. District of Columbia, 123 F. Supp. 2d 8, 15
(D.D.C. 2000) (“[T]he Court concludes that the updated
Laffey matrix more accurately reflects the prevailing rates
for legal services in the D.C. community.”).
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the factor of “amount involved and results obtained” was
not adequately taken into account in determining a
reasonable fee. The district court reasoned that the
lodestar figure would yield an award of attorneys’ fees
that was 66.5% of the total relief awarded to appellants,
which was “extremely high considering the amount at
stake in this case and the actual results obtained.” Id.
The district court observed that “[o]verlooking the large
disparity between Plaintiffs’ award and the lodestar
figure would only encourage protracted litigation.” Id.
The court also concluded that the work performed by
appellants’ counsel was “administrative in nature and did
not require a high level of legal skill.” Id. Finally, the
court noted that the lodestar figure exceeded the amount
calculated under the contingent-fee option in the fee
agreement between appellants and their counsel, which
provided that appellants’ counsel would be compensated
at either “the value of [their] professional services at
[their] regular hourly rate or by multiplying by one third
the amount recovered for the plaintiff class as damages,
whichever is greater.” Id. The court reduced the calcu-
lated lodestar figure by 50%, awarding attorneys’ fees in
the amount of $413,022.10.

Appellants timely appealed the district court’s award
of attorneys’ fees. We have jurisdiction pursuant to 28

U.S.C. § 1295(a)(2).
DISCUSSION

Generally, our legal system adheres to the “American
Rule” under which “each party in a lawsuit ordinarily
shall bear its own attorney’s fees.” Hensley v. Eckerhart,
461 U.S. 424, 429 (1983). However, in certain categories
of cases Congress has carved out exceptions to the Ameri-
can Rule and allowed for recovery of attorneys’ fees. See
Pennsylvania v. Del. Valley Citizens’ Council for Clean
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Air, 478 U.S. 546, 561-62 (1986). The fee-shifting provi-
sions of the URA are one such example. See 42 U.S.C.
§ 4654. We have not yet had an occasion to interpret the
fee-shifting provisions of the URA.

I

As a threshold matter we must first determine
whether, in calculating the amount of reasonable attor-
neys’ fees under the URA, we should apply our law or the
law of the regional circuit—here, the Fifth Circuit. Not-
withstanding this court’s exclusive jurisdiction over
Tucker Act and Little Tucker Act appeals, see 28 U.S.C.
§ 1295(a)(2), the government contends that we should
apply Fifth Circuit law in reviewing the district court’s
grant of attorneys’ fees under the URA. Specifically, the
government argues that the district court’s award of
attorneys’ fees i1s “entirely dependent on Fed. R. Civ. P.
23” and thus implicates procedural issues, rather than the
merits of a takings claim under the Tucker Act. Appel-
lee’s Br. 41. The district court’s award of attorneys’ fees
in this case was quite clearly based upon the mandatory
fee-shifting provision of the URA. Compare Fed. R. Civ.
P. 23(h) (“[T]he court may award reasonable attorney's

fees . . . .” (emphasis added)), with 42 U.S.C. § 4654(c)
(“The court . . . shall determine and award . . . reasonable
attorney . . . fees . . . .” (emphasis added)). The award of

fees thus depends on construction of the URA and not
Rule 23.

Additionally, the government argues that because we
do not have exclusive jurisdiction over all claims arising
under the URA generally, Federal Circuit law should not
apply. The URA provides for the award of “reasonable”
attorneys’ fees in two separate circumstances. First,
attorneys’ fees may be awarded where the government
Initiates a condemnation proceeding that results in either
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a final judgment that the government may not acquire the
property by condemnation or abandonment of the proceed-
ing by the government. § 4654(a). Such cases are liti-
gated in the district courts and appealed to the regional
circuits. See, e.g., United States v. 122.00 Acres of Land,
856 F.2d 56, 58-59 (8th Cir. 1988) (reviewing a district
court’s award of fees pursuant to section 4654(a)). Sec-
ond, attorneys’ fees may also be awarded where, as in this
case, a property owner brings an inverse condemnation
action under the Tucker Act or the Little Tucker Act
alleging a government taking under the Fifth Amendment
and that action results in an award of compensation for
the taking. § 4654(c). We have exclusive appellate juris-
diction in such cases. See 28 U.S.C. § 1295(a)(2). We are
concerned here only with the second provision, section
4654(c).

While we do not have exclusive jurisdiction in all
cases arising under section 4654 of the URA, the fee-
shifting provision at issue here—section 4654(c)—is
applicable only to government takings claims brought
under the Tucker Act or the Little Tucker Act, cases that
are within our exclusive jurisdiction. In Heisig v. United
States, 719 F.2d 1153 (Fed. Cir. 1983), we held that
district courts adjudicating claims under the Little Tucker
Act should apply the law of the Federal Circuit, rather
than regional circuit law. We noted that “[lJogic, as well
as the express congressional desire for uniformity, dictate
that similar standards of review and the precedents of
this circuit should obtain in a proceeding in a district
court that is substantially identical, except for jurisdic-
tional amount, to one in the Claims Court.” Id. at 1156;
see also United States v. Hohri, 482 U.S. 64, 71 (1987) (“A
motivating concern of Congress in creating the Federal
Circuit was the special need for nationwide uniformity in
certain areas of the law.” (internal quotation marks
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omitted)). Furthermore, we have consistently applied our
law to claims for attorneys’ fees under section 285 of the
Patent Act because section 285 relates to an area of
substantive law within our exclusive jurisdiction. See,
e.g., Q-Pharma, Inc. v. Andrew Jergens Co., 360 F.3d
1295, 1299 (Fed. Cir. 2004); see also 35 U.S.C. § 285.
Here too attorneys’ fees were awarded pursuant to a
statutory fee-shifting provision that relates only to cases
brought pursuant to the Tucker Act and the Little Tucker
Act, an area within our exclusive jurisdiction. In light of
“the evident congressional desire for uniform adjudication
of Little Tucker Act claims” and Tucker Act claims, Hohri,
482 U.S. at 73, we hold that our law, rather than the law
of the regional circuit, should apply to an award of attor-
neys’ fees under section 4654(c).

II

While we have not yet interpreted section 4654(c), the
Supreme Court has advised that all federal fee-shifting
statutes calling for an award of “reasonable” attorneys’ fee
should be construed “uniformly.” City of Burlington v.
Dague, 505 U.S. 557, 562 (1992); see also Indep. Fed'n of
Flight Attendants v. Zipes, 491 U.S. 754, 758 n.2 (1989)
(“We have stated in the past that fee-shifting statutes’
similar language 1s ‘a strong indication’ that they are to
be interpreted alike.” (quoting Northcross v. Memphis Bd.
of Educ., 412 U.S. 427, 428 (1973))); Hubbard v. United
States, 480 F.3d 1327, 1333 (Fed. Cir. 2007). Nothing in
the language or legislative history of the URA suggests
that it should receive a different construction than other
fee-shifting statutes.

Generally, in determining the amount of reasonable
attorneys’ fees to award under federal fee-shifting stat-
utes, the district court 1s afforded considerable discretion.
See Hensley, 461 U.S. at 437; see also 42 U.S.C. § 4654(c)
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(providing for an award of attorney fees that will “in the
opinion of the court” reimburse plaintiffs for reasonable
expenses actually incurred (emphasis added)). This
deference results from “the district court’s superior un-
derstanding of the litigation and the desirability of avoid-
ing frequent appellate review of what essentially are
factual matters.” Hensley, 461 U.S. at 437. In this case,
the district court carefully and thoughtfully considered
the submissions of the parties, including over forty pages
of billing records submitted by appellants in support of
their fee application. In calculating the lodestar figure
and subsequently reducing that figure, the district court
candidly acknowledged the reasons for its decision. It
may well be that the amount awarded by the district
court will turn out to be the correct amount. While we
think the district court’s approach was largely correct, we
think a remand is nonetheless required because the
district court’s analysis was incorrect in two respects.
First, the district court should have considered the
“amount involved and results obtained” as well as the
administrative nature of the work and the fee agreement
in determining the lodestar figure, rather than applying
these factors after calculation of the lodestar figure.
Second, the district court was required to apply the forum
rule in determining the reasonable hourly rate for the
relevant market.

III

We first consider the district court’s adjustment to the
lodestar figure. In determining the amount of reasonable
attorneys’ fees under federal fee-shifting statutes, the
Supreme Court has consistently upheld the lodestar
calculation as the “guiding light of [its] fee-shifting juris-
prudence.” Perdue v. Kenny A. ex rel. Winn, 130 S. Ct.
1662, 1672 (2010) (quoting Gisbrecht v. Barnhart, 535
U.S. 789, 801 (2002)). Although there is a “strong pre-
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sumption” that the lodestar figure represents a “reason-
able” attorney fee, Dague, 505 U.S. at 562, the Supreme
Court has recognized a district court’s discretion to adjust
the lodestar figure “upward or downward” based upon
other considerations, Del. Valley, 478 U.S. at 564 (quoting
Hensley, 461 U.S. at 434). However, adjustments to the
lodestar figure “are proper only in certain ‘rare’ and
‘exceptional’ cases, supported by both ‘specific evidence’ on
the record and detailed findings by the lower courts.” Id.
at 565; see also Perdue, 130 S. Ct. at 1673 (reaffirming
that enhancements to the lodestar figure may be awarded
in only “rare” and “exceptional” circumstances). Adjust-
ments are warranted only where the lodestar figure fails
to take into account a relevant consideration. As the
Supreme Court recently stated, “an enhancement may not
be awarded based on a factor that is subsumed in the
lodestar calculation.” Perdue, 130 S. Ct. at 1673 (citations
omitted). The question is whether the “amount involved
and results obtained” in this case warranted an adjust-
ment.

We note initially that the Supreme Court has not al-
ways been clear about what is encompassed within the
category of “amount involved and results obtained”—that
1s, whether it refers to the absolute level of success or the
proportionate level of success (percentage of recovery on
the initial claim). In truth, even though this case involves
an adjustment for the absolute level of success, it seems to
make little difference in the mandated approach. As the
Supreme Court standards have evolved, neither an ad-
justment for the absolute or proportionate level of success
1s appropriate absent unusual circumstances. The
“amount involved and results obtained” factor was first
1dentified as relevant to the attorney fee inquiry as one of
twelve factors—the so-called “Johnson factors”—
considered by the Fifth Circuit in Johnson v. Georgia
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Highway Express, Inc., 488 F.2d 714 (5th Cir.1974).5 In
1983, citing Johnson, the Court initially opined in Hensley
that the district court could, in its discretion, adjust the
lodestar figure “upward or downward” to account for the
“crucial” factor of the “results obtained.” 461 U.S. at 434.
Specifically, the Court noted that in considering this
factor, the district court should “focus on the significance
of the overall relief obtained by the plaintiff in relation to
the hours reasonably expended on the litigation,” but that
there was “no precise rule or formula” for taking this
factor into consideration. Id. at 435-36.

In the years since Hensley, the Supreme Court’s view
on the degree of discretion afforded district courts in
adjusting the lodestar figure has undergone change, thus
cabining the district court’s ability to adjust the lodestar
figure to only “rare” and “exceptional” cases. See Perdue,
130 S. Ct. at 1673. Later cases have made clear that
while the “amount involved and results obtained” remains
a factor to be considered in determining a reasonable
attorney fee, it cannot be a basis for reducing the lodestar
figure where it could have been taken into account in
calculating the lodestar figure in the first instance. In
Blum v. Stenson, 465 U.S. 886 (1984), decided just one

5 The twelve Johnson factors are: (1) the time and
labor required; (2) the novelty and difficulty of the ques-
tions; (3) the skill requisite to perform the legal service
properly; (4) the preclusion of other employment by the
attorney due to acceptance of the case; (5) the customary
fee; (6) whether the fee is fixed or contingent; (7) time
limitations imposed by the client or the circumstances; (8)
the amount involved and the results obtained; (9) the
experience, reputation, and ability of the attorneys; (10)
the “undesirability” of the case; (11) the nature and length
of the professional relationship with the client; and (12)
awards in similar cases. Johnson, 488 F.2d at 717-19.



BYWATERS v. US 14

year after Hensley, the Court clarified that while “there
may be circumstances in which the basic standard of
reasonable rates multiplied by reasonably expended hours
results in a fee that is either unreasonably low or unrea-
sonably high,” the lodestar figure is “presumed” to be
reasonable. Id. at 897. The Court also cautioned against
“double counting” factors such as the “amount involved
and results obtained” by adjusting the lodestar figure
where those factors are fully reflected in the reasonable
hourly rate of the attorneys and the reasonable number of
hours expended. Id. at 899-900; see also Dague, 505 U.S.
at 562-63. In particular, the Court noted that “[b]ecause
acknowledgment of the ‘results obtained’ generally will be
subsumed within other factors used to calculate a reason-
able fee, it normally should not provide an independent
basis for increasing the fee award.” Blum, 465 U.S. at
900; see also City of Riverside v. Rivera, 477 U.S. 561, 568-
69 (1986) (plurality opinion) (recognizing that while the
“amount involved and results obtained” may be consid-
ered in determining a reasonable attorney fee, a district
court is not free to mechanically adjust the lodestar figure
downward based on this factor).

Most recently, the Court considered the principles
governing the district court’s authority to adjust the
lodestar figure in Perdue, 130 S. Ct. 1662. In Perdue, the
Court once again endorsed the lodestar method, noting
that it is “readily administrable; and unlike the Johnson
approach, the lodestar calculation is ‘objective,” and thus
cabins the discretion of trial judges, permits meaningful
judicial review, and produces reasonably predictable
results.” Id. at 1672 (internal citations omitted). Quoting
Blum with approval, the Court also held that as a rule,
the lodestar figure should only be adjusted in “rare” and
“exceptional” cases and may not be adjusted “based on a
factor that is subsumed in the lodestar calculation.” Id. at
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1673. A district court seeking to adjust the lodestar
figure must justify its deviation with “specific evidence”
demonstrating that the factors considered are not ade-
quately subsumed within the lodestar calculation. See
Blum, 465 U.S. at 898-900; see also Perdue, 130 S. Ct. at
1676 (“It is essential that the judge provide a reasonably
specific explanation for all aspects of a fee determination,
including any award of an enhancement.”); Del. Valley,
478 U.S. at 565 (noting that modifications of the lodestar
figure should be supported by “detailed findings” by the
lower court). In Perdue, the Court held that the upward
adjustment for “results obtained” was not permissible.
130 S. Ct. at 1676. We see no basis for distinguishing
between an upward adjustment and a downward adjust-
ment for “results obtained.” Neither is permissible absent
unusual circumstances.

Applying the standards set forth in Hensley and later
cases, we find that this case does not present the sort of
“rare” and “exceptional” circumstance where the factor of
“amount involved and results obtained” should be consid-
ered as a basis for departure from the lodestar figure.
The mere fact that the recovery is small in amount is not
a circumstance justifying a reduced fee award. See Millea
v. Metro-North R.R. Co., 658 F.3d 154, 168 (2d Cir. 2011).
The district court’s conclusory statement that the
“amount involved and results obtained’ factor [was] not
adequately taken into account” in determining a reason-
able fee, Attorneys’ Fees Order, 2010 WL 3212124, at *4, is
also not sufficient, standing alone, to support a departure
from the lodestar figure. While it is legitimate to consider
the “amount involved and results obtained” in determin-
ing a reasonable attorney fee award, the district court
should have considered this factor when determining the
reasonable number of hours expended and the reasonable
hourly rates of the attorneys. It is axiomatic that attor-
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neys almost inevitably consider the amount involved in a
particular case when determining a reasonable number of
hours to expend on any given issue or when allocating
personnel resources based upon the expertise or experi-
ence required. Where only a small amount is at stake, it
certainly would not be reasonable to expend countless
hours on such a small claim or to commit the most experi-
enced or valued attorney in the firm to work on the case.
Thus where the amount involved is small, reductions in
the reasonable number of hours expended or the reason-
able hourly rate can easily be made to reflect this fact. It
1s for this reason that the Supreme Court has held that
the “results obtained” factor is generally subsumed within
the lodestar calculation and thus normally should not
provide an independent basis for a departure from the
lodestar figure. Blum, 465 U.S. at 900; see also Perdue,
130 S. Ct. at 1674.

Just as the “amount involved and results obtained”
can readily be incorporated into the lodestar figure, so too
can the administrative nature of the work and the low
level of skill involved, which the district court identified
as alternative bases for reducing the lodestar figure.¢ The
district court’s findings with respect to these factors can
be fairly reflected by reducing the number of hours rea-
sonably expended and the appropriate hourly rates of the
attorneys. See Del. Valley, 478 U.S. at 566 (“Because
considerations concerning the quality of a prevailing

6 We reject appellants’ contention that the work
was not significantly “administrative” in nature. The
district court could properly consider the fact that 917.85
hours of the total 2,119.69 hours requested by appellants
accrued after the government’s stipulation to takings
liability in determining the reasonableness of the number
of hours requested and the appropriate hourly rates of the
attorneys.
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party’s counsel’s representation normally are reflected in
the reasonable hourly rate, the overall quality of perform-
ance ordinarily should not be used to adjust the lodestar .
. ..7); Blum, 465 U.S. at 898-99 (“The novelty and com-
plexity of the issues presumably were fully reflected in
the number of billable hours recorded by counsel and thus
do not warrant an . . . adjustment. . . . Neither complexity
nor novelty of the issues, therefore, is an appropriate
factor in determining whether to increase the basic fee
award.”).

Finally, the fee agreement between appellants and
their counsel in this case is not a proper basis for reducing
the lodestar figure, though it may be taken into account in
the lodestar calculation. Unlike many contingent-fee
agreements, the agreement here provides for appellants’
counsel to seek attorneys’ fees calculated as the greater of
either “the value of [their] professional services at [their]
regular hourly rates or by multiplying by one third the
amount recovered for the plaintiff class as damages.” J.A.
602. Thus, the fee agreement did not cap attorneys’ fees
as a percentage of the recovery, and cannot be used to
limit the recovery of attorneys’ fees after determining the
lodestar figure.” We nonetheless think that the agree-
ment may be considered in calculating the lodestar figure.

7 In Blanchard v. Bergeron, 489 U.S. 87 (1989), the
Supreme Court construed the language of the fee-shifting
provision of the Civil Rights Act, 42 U.S.C. § 1988, which
provides for recovery of “a reasonable attorney’s fee” to
the prevailing party. The Court held that although the
existence of a contingent-fee agreement could “aid in
determining reasonableness,” such an agreement does not
impose an “automatic ceiling” on an award of attorneys’
fees. Id. at 93. The Court specifically reasoned that
“[s]hould a fee agreement provide less than a reasonable
fee calculated [using the lodestar method], the defendant
should nevertheless be required to pay the higher
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In conclusion, the district court should have consid-
ered the “amount involved and results obtained,” as well
as the administrative nature of the work and the fee
agreement, in determining the reasonable number of
hours expended or the reasonable hourly rate. A remand
1s therefore necessary. On remand, the district court must
determine the amount of attorneys’ fees, taking into
account the “amount involved and results obtained,” the
administrative nature of the work and the low level of
skill involved, and the fee agreement in calculating the
lodestar figure rather than by reducing the lodestar figure
itself.8

amount.” Id. However, in Marre v. United States, 38 F.3d
823 (5th Cir. 1994), the Fifth Circuit construed 26 U.S.C.
§ 7430, which provides for the recovery of “reasonable fees
paid or incurred for the services of attorneys” to the
prevailing party in a tax dispute against the United
States. Distinguishing Blanchard based on the differing
statutory language, the Fifth Circuit held that section
7430’s requirement that the fees be “incurred” meant that
an award of attorneys’ fees was limited to that provided
for in a contingent-fee agreement. Marre, 38 F.3d at 829.
We need not decide in this case whether a contingent-fee
agreement providing for fees based on a percentage of the
appellants’ recovery would impose a limit on recovery of
attorneys’ fees under the URA, which similarly requires
that the attorneys’ fees be “actually incurred.” 42 U.S.C.
§ 4654(c).

8  To be clear, the remand is not designed to give the
district court a second chance to adjust the lodestar
amount, but rather to give the district court the opportu-
nity to recalculate the lodestar amount itself to take into
account the factors that the district court mistakenly used
to support the reduction of the lodestar amount.



19 BYWATERS v. US

1AY

The second issue in this case is whether the district
court properly applied hourly rates representative of
those charged in the District of Columbia, where appel-
lants’ counsel’s office was located, rather than applying
hourly rates in the forum where the case was brought, the
Eastern District of Texas. The Supreme Court has indi-
cated that the reasonable hourly rates to be applied in
determining the lodestar figure are the “prevailing mar-
ket rates in the relevant community.” Blum, 465 U.S. at
895. However, the Supreme Court has been silent on how
to determine the “relevant community” under the URA or
any other fee-shifting statute. The district court found
that the “relevant community” in this case was the Dis-
trict of Columbia. We disagree.

As we have recognized, “the courts of appeals have
uniformly concluded that, in general, forum rates should
be used to calculate attorneys' fee awards under other fee-
shifting statutes.” Avera v. Sec’y of Health & Human
Servs., 515 F.3d 1343, 1348 (Fed. Cir. 2008).9 In Avera,
we considered whether, in awarding attorneys’ fees under
the National Vaccine Injury Compensation Program, 42
U.S.C. § 300aa—10 to —34 (2000), the relevant community
should be based upon “the prevailing market rate of the
forum court . . . or the prevailing market rate of the
geographic location where the attorney is based.” Id. We

9  See also Alan Hirsch & Diane Sheehey, Awarding
Attorneys’ Fees and Managing Fee Litigation 24 (Fed.
Judicial Ctr. ed., 2d ed. 2005), available at
http://www fjc.gov/public/pdf.nsf/lookup/attfees2.pdf/$file/
attfees2.pdf (“Most courts consider the forum community
the proper yardstick, so an award for out-of-town counsel
will not be based on the rates in their usual place of
work.”).
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held that “to determine an award of attorneys’ fees, a
court in general should use the forum rate in the lodestar
calculation.” Id. at 1349. However, we recognized a
narrow exception to the “forum rule” where “the bulk of
the work is done outside of the [forum] in a legal market
where the prevailing attorneys’ rates are substantially
lower.” Id.

Contrary to appellants’ contention, nothing in Avera
suggests that the forum rate should be disregarded when
plaintiffs elect to retain counsel who are located outside
the forum in a jurisdiction that charges higher rates than
the forum rates. In that situation, the forum rate applies
absent some unusual justification for departing from it.
While we have not yet squarely addressed the issue, we
recognize that several circuits have acknowledged an
exception to the forum rule where local counsel is either
unwilling or unable to take the case.l® We agree that

10 See, e.g., McClain v. Lufkin Indus., Inc., 649 F.3d
374, 382 (5th Cir. 2011) (“[W]e hold that where . . . abun-
dant and uncontradicted evidence proved the necessity of
[] turning to out-of-district counsel, the co-counsel's ‘home’
rates should be considered as a starting point for calculat-
ing the lodestar amount.”); Interfaith Cmty. Org. v. Hon-
eywell Int’l, Inc., 426 F.3d 694, 705-07 (3d Cir. 2005)
(recognizing two exceptions to the forum rule where (1)
local counsel do not possess the “special expertise” neces-
sary to handle the case; and (2) local counsel is unwilling
to take the case); Rum Creek Coal Sales, Inc. v. Caperton,
31 F.3d 169, 179 (4th Cir. 1994) (allowing for award of
out-of-district rates where “the complexity and special-
ized nature of a case may mean that no attorney, with the
required skills, is available locally,” and the party choos-
ing the attorney from elsewhere acted reasonably in
making the choice”); Gates v. Deukmejian, 987 F.2d 1392,
1405 (9th Cir. 1992) (holding that the district court did
not abuse its discretion by applying exception to the
forum rule where local counsel were unavailable); Polk v.
N.Y. State Dep’t of Corr. Servs., 722 F.2d 23, 25 (2d Cir.
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such an exception is appropriate, but we also agree that it
1s applicable only in unusual situations. Such exceptions
are permissible only where supported by specific evidence
that no local attorneys possess the “special expertise”
necessary to take the case or that no local attorneys were
willing to take the case. See McClain, 649 F.3d at 382
(application of out-of-district rates appropriate only where
supported by “abundant and uncontradicted evidence”
that out-of-district counsel were necessary); Interfaith
Cmty., 426 F.3d at 705-06; Barjon v. Dalton, 132 F.3d 496,
501-02 (9th Cir. 1997); see also Arbor Hill Concerned

1983) (noting an exception to the forum rule “upon a
showing that the special expertise of counsel from a
distant district is required”); Maceira v. Pagan, 698 F.2d
38, 40 (1st Cir. 1983) (“If a local attorney could perform
the service, a well-informed private client, paying his own
fees, would probably hire local counsel at the local, aver-
age rate. . . . But, if the client needs to go to a different
city to find that specialist, he will expect to pay the rate
prevailing in that city. In such a case, there is no basis for
concluding that the specialist’s ordinary rate is unrea-
sonably high.”); Chrapliwy v. Uniroyal, Inc., 670 F.2d 760,
768 (7th Cir. 1982) (“If a high priced, out of town attorney
renders services which local attorneys could do as well,
and there is no other reason to have them performed by
the former, then the judge, in his discretion, might allow
only an hourly rate which local attorneys would have
charged for the same service. On the other hand, there
are undoubtedly services which a local attorney may not
be willing or able to perform. The complexity and special-
ized nature of a case may mean that no attorney, with the
required skills, is available locally.”); Avalon Cinema
Corp. v. Thompson, 689 F.2d 137, 140-41 (8th Cir. 1982)
(“If a plaintiff can show he has been unable through
diligent, good faith efforts to retain local counsel, attor-
ney's fees . . . are not limited to the prevailing rate in the
district where the case is tried.” (internal quotation marks
omitted)).
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Citizens Neighborhood Ass’n v. Cnty. of Albany, 522 F.3d
182, 191 (2d Cir. 2008) (holding that the presumption that
the forum rule should be applied may be rebutted “only in
the unusual case”).

In this case, the only evidence to suggest that an ex-
ception to the forum rule was applicable is Bywaters’s
declaration indicating that the local attorney that he had
originally hired to represent him was unable to help him
in a “complex, specialized area of law” and that the only
attorney he could find to represent him “in the whole
country” was his current District of Columbia-based
counsel. J.A. 539-40. We find Bywaters’s conclusory
declaration to be insufficient. See Schwarz v. Sec’y of
Health & Human Servs., 73 F.3d 895, 907 (9th Cir. 1995)
(holding that exception to forum rule was inapplicable
where the plaintiff’s own declaration, the only evidence in
support of an exception, showed only that she had diffi-
culty obtaining local counsel).l! There is no evidence to
suggest that no local attorneys were competent to handle
Bywaters’s case. Nor is there any indication that By-
waters conducted a reasonable search for local counsel to
handle his case. While appellants were free to engage
out-of-district counsel to represent them, the government
should not be required to subsidize their decision to do so
under these circumstances. See 10 James Wm. Moore et
al., Moore’s Federal Practice § 54.190[2][b][1][E] (3d ed.
1997 & Supp. 2011). Thus, we hold that an exception to

11 Compare Schwarz, 73 F.3d at 907, with McClain,
649 F.3d at 383 (applying exception where the “the record
[was] replete with affidavits from a variety of expert
employment lawyers who swore that no Texas attorneys
were willing and able to assist in such a large case”).
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the forum rule was not warranted in this case.l? On
remand, the district court should apply the forum rule to
determine the reasonable hourly rate, bearing in mind
appellants’ burden “to produce satisfactory evidence . . .
that the requested rates are in line with those prevailing”
in the forum “for similar services by lawyers of reasonably
comparable skill, experience and reputation.” Blum, 465
U.S. at 896 n.11.

CONCLUSION
For the foregoing reasons, the district court’s award of

attorneys’ fees is vacated and the matter is remanded for
further proceedings consistent with this opinion.

VACATED and REMANDED.

12 Contrary to the dissent, the district court’s choice
of Washington, DC as the relevant community did not
represent fact-finding, but a misunderstanding of this
court’s law. See Attorneys’ Fees Order, 2010 WL 3212124,
at *3 (“Although [the forum rule] may be the law in the
Fifth Circuit, Federal Circuit law 1s not so restrictive.”).
The plaintiffs of course have the absolute right to choose
their own counsel; what they do not have is the right to
recover Washington, DC rates where competent local
counsel are available.
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PLAGER, Circuit Judge, dissenting.

The majority opinion focuses on two issues in this ap-
peall—first, whether the trial court correctly determined
the amount of attorney fees to which the plaintiffs are
entitled; and second, a subset of that question, was the
trial court correct in using as the relevant market for
pricing attorney services the District of Columbia, rather
than Texas. On the first issue, I agree with the majority

1 The preliminary question addressed by the major-
ity--whose law to apply to the case—seems indisputable; I
concur in their conclusion.
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that the trial judge erred in his final calculation of the
amount of reimbursable attorney fees; where we differ is
on what to do about it. On the second issue, I disagree
with the majority’s overriding of the trial court’s factual
determination that the relevant market for these particu-
lar attorney services is the home base of these particular
attorneys.

With regard to the first issue—whether the trial court
correctly determined the amount of reimbursable attorney
fees under this fee-shifting statute—the majority ac-
knowledges the generally fine job the trial court did in
sorting through the evidence, with which I agree; the
majority recites the applicable law; and the majority
concludes that the trial court did err in its final figure. To
that point we are in agreement. How that error should be
corrected, however, is a matter of dispute between us.

Simply stated, the trial court correctly invoked the
controlling lodestar formula; made the required detailed
findings regarding the number of hours reasonably ex-
pended by the plaintiffs’ attorneys; multiplied that by the
reasonable hourly rate using the “Updated Laffey Matrix”
applicable to District of Columbia attorney services; and
came up with a lodestar figure.

The record is undisputed that the trial court deter-
mined that the hours claimed (and awarded with small
adjustment) were reasonable; the court specifically so
found. The trial court properly multiplied those hours by
the reasonable rates it had determined, and then arrived
at what on the record is a reasonable and correct lodestar
award.

Had the trial court stopped there, it would have been
fine. Inexplicably, at least to me, the trial court then
reduced the lodestar award by 50%. Other than noting
that the fee seemed to be “extremely high” in contrast to
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the overall award on the merits, the only substantive
basis for such a reduction the trial court mentioned was
the existence of a fee agreement between the plaintiffs
and their attorneys that included a contingent fee option.
Otherwise there is nothing to suggest or support the
reduction in the award.

I agree with my colleagues that “the fee agreement
between appellants and their counsel in this case is not a
proper basis for reducing the lodestar....” Maj. op. at
17. The fee agreement expressly stated that the attor-
neys’ fee could be based on either regular billing hours or
a contingent fee, whichever was greater. We need not
spend undue time reciting the obscure law on contingent
fee considerations to simply acknowledge that under such
an agreement, the possibility of a contingent fee does not
serve as the benchmark for the fee award.

The Supreme Court in Perdue stated that any depar-
ture from the lodestar by the trial court must evidence “a
method [for a different calculation] that is reasonable,
objective, and capable of being reviewed on appeal ... .”
Purdue v. Kenny A. ex rel. Winn, 130 S. Ct. 1662, 1674
(2010). Once the contingent fee is removed from the
calculation, there is nothing in the trial court’s opinion
that meets any of those criteria. More importantly, on the
record in this case I see no reasoned basis for departing
from the lodestar. The attorneys won virtually everything
they set out to win. This is the kind of case that fee
shifting is intended to encourage—many plaintiffs with
small individual claims but a common transgression by
the Government. Congress has made clear that the
award is to be of the “reasonable attorney ... fees, actu-
ally incurred . ...” 42 U.S.C. § 4654(c). That the award is
substantial when compared to the total recovery is nei-
ther surprising nor unusual. See Reply Br. 11. Once the
hours expended and fees earned were found reasonable,
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the trial court’s work in this phase of the litigation was
concluded. By summarily halving the award, the trial
court misunderstood its job under the statute, and by
acting contrary to law exceeded its authority.

The Supreme Court has wisely said, “[a] request for
attorney’s fees should not result in a second major litiga-
tion. Nor should it lead to years of protracted appellate
review.” Perdue at 1684 (Kennedy, J., dissenting) (citing
Hensley v. Eckerhart, 461 U.S. 424, 437 (1983)). I would
simply reverse and reinstate the lodestar award, and not
put the trial court to the task of further hearings and this
court to the inevitable further appeals.

Regrettably, the majority proposes instead to remand
the issue to the trial court to again undertake a calcula-
tion of the lodestar, this time however to consider the
“amount involved and results obtained” as part of the
initial lodestar calculation, rather than as an after-
thought. But that won’t work either. As the majority
itself acknowledges, the Supreme Court has made it
abundantly clear that the lodestar controls absent “rare
and exceptional circumstances.” Maj. op. at 2. There is
nothing rare or exceptional about these circumstances,
beyond the trial court’s unfortunate abuse of its discretion
in arbitrarily reducing the lodestar award which it had
determined to be reasonable. On remand, the same
lodestar figure, absent the halving, is the only outcome
the record could support. To remand is just to make work
for the trial court, which it does not need, and to provide
an opportunity for another appeal here, likely of little if
any value to any one. Accordingly, from the decision to
remand for no good purpose I respectfully dissent.

With regard to the second issue--was the trial court
correct in using as the relevant market for pricing these
attorney services the District of Columbia, rather than
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Texas--I agree with my colleagues that “in determining
the amount of reasonable attorneys’ fees to award under
federal fee-shifting statutes, the district court is afforded
considerable discretion.” Maj. op. at 10. We defer to the
trial court in so far as possible, and particularly in its fact
finding, given that the trial court is closest to the parties
and to the ebb and flow of the litigation, and given the
legal standard on appeal: we must find an abuse of
discretion to overturn the trial court’s determinations.

At the trial, the plaintiffs explained fully about their
search for the best counsel for this type of specialized
takings litigation. There is no showing that their choice
of this particular counsel, located in Washington D.C.,
was motivated by anything other than a desire to get the
best qualified representation. Under the circumstances,
particularly when much of the legal work was office work
done at the attorneys’ home offices, the simple economic
notion of opportunity-cost would justify using the attor-
neys’ hometown rates. The trial court made that deter-
mination, and found such rates to be reasonable under
the fee-shifting statute. When parties seek justice in the
courts, especially when the Government is the defendant,
neither we nor the Government should be in a position to
challenge a plaintiff’s reasoned choice of private counsel.

In holding to the contrary, the majority fails to grant
the trial court the discretion in fact-finding that the law
provides, and, from the rarified heights of an appellate
court and a distance of a thousand miles, denies these
plaintiffs the right to seek out and employ the best law-
yers they could find to handle a complex class-action
litigation that has now been in dispute for over ten years.
The majority explains this by saying that this is not fact-
finding but a misunderstanding of law, and adding, “[t]he
plaintiffs of course have the absolute right to choose their
own counsel; what they do not have is the right to recover
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Washington, D.C. rates where competent local counsel are
available.” Maj. op. at 23, n. 12. One might have thought
that the trial judge was in the best position to ascertain
whether there were local lawyers available with equiva-
lent competencies to the plaintiffs’ chosen lawyers in this
particular field of litigation; ruling that all lawyers are
fungible as a matter of law is for me carrying egalitarian-
ism a bit too far.

Contrary to my colleagues’ position, I would affirm the
trial court’s decision that the basis for determining a
reasonable fee for the services rendered should be the fees
charged in the hometown of the plaintiffs’ chosen attor-
neys (Washington, D.C.) and not what some lawyers
might charge for services rendered at the forum (in this
case Texas). From the majority’s contrary holding, I must
respectfully dissent.
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