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S.C. NO. CAAP-12-0000434

IN THE INTERMEDIATE COURT OF APPEALS OF THE STATE OF HAWAII

STATE OF HAWAII,

Plaintiff-Appellant,

vs.

KUI PALAMA,

Defendant-Appellee.

CR. NO. 11-1-0116

ROBINSON FAMILY PARTNERS AND GAY & ROBINSON, INC.’S
AMICUS CURIAE BRIEF

Pursuant to Hawai‘i Rule of Appellate Procedure 28(g), and this Court’s October 23,

2012 Order Granting Movants Robinson Family Partners And Gay & Robinson, Inc.’s

September 27, 2012 Motion For Leave To File An Amicus Curiae Brief, amicus curiae Robinson

Family Partners and Gay & Robinson, Inc. (collectively, the “Robinson Family”), submit this

brief in support of the State of Hawai‘i’s appeal from the Findings of Fact, Conclusion of Law,

and Order Granting Defendant’s Motion to Dismiss filed in the Circuit Court of the Fifth Circuit

on April 26, 2012 (the “Circuit Court Order”).

I. PRELIMINARY STATEMENT

Hunting feral pigs is not and never has been a customary or traditional native Hawaiian

practice. Hunting game without the permission of the landowner has never been a customary or

traditional native Hawaiian practice. Indeed, a statute from the Kingdom of Hawai‘i—the best

evidence of what was and was not native Hawaiian practice—made it a misdemeanor to “take or

destroy any kind of game without first having obtained permission from the owner or occupier of

such land.” Simply put, something that was illegal during the Hawaiian monarchy cannot be a

constitutionally protected traditional or customary native Hawaiian practice.
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This is particularly true on Robinson Family lands. Game hunting without permission of

the landowner has not been allowed on Robinson Family lands since Elizabeth Sinclair, the

great-great-grandmother of Bruce Robinson, acquired title to the lands in the 1860s.

Even if game hunting without the landowner’s permission were a traditional or customary

practice, the Circuit Court Order, if affirmed, would mark an unprecedented expansion of the

“traditional and customary practices” doctrine. It would be the first time that Hawai‘i courts

have authorized the use of violence on other people’s property based on a claim—utterly

meritless in this case—that the violent activity was a native Hawaiian custom or tradition. By

asking that this court reverse the Circuit Court Order, the Robinson Family seeks to protect the

safety and property rights of private landowners, their tenants and guests, and the safety of even

those, such as Appellee Kui Palama, who would illegally enter the property to poach wild

animals.

A. Factual Background and Procedural Posture:

On January 17, 2011, Mr. Palama is alleged to have hunted, killed, and gutted two wild

pigs on Kupo Ridge (the “Subject Property”). See Docket No. 11, Record on Appeal (“R.A.”)

at 13. Kupo Ridge is located in the ili of Manuahi, which, together with the ili of Koula,1 is

owned by Robinson Family Partners and leased by Gay & Robinson, Inc. and which make up the

mauka portion of the ahupua‘a of Hanapepe2 on the island of Kaua‘i. On March 2, 2011, the

Kaua‘i County Department of the Prosecuting Attorney issued a complaint against Mr. Palama

for simple trespass, in violation of Hawai‘i Revised Statutes (“H.R.S.”) § 708-815, and for

1 Both the ili of Koula and the ili of Manuahi, are ili kupono, or ili ku, which are divisions of
land that are “wholly independent of the ahupuaa within whose outer boundaries [they are]
situated and that [they] owed no tribute to the konohiki of the ahupuaa and that its konohiki was
subservient directly to the king.” Territory v. Gay, 31 Haw. 376, 380-381, 1930 WL 2888, at *3
(Haw. Terr. 1930).
2 Id. at 378, 1930 WL 2888, at *1.
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hunting on private lands without permission of the owner, in violation in H.R.S. § 183D-26 (the

“Complaint”). R.A. at 13-14. Mr. Palama moved to dismiss the Complaint on the grounds that

his trespass and hunting activities on Robinson Family property were protected activities under

Hawai‘i’s “traditional and customary practices” doctrine. R.A. at 50-93. The Circuit Court for

the Fifth Circuit of Hawai‘i held a hearing on Mr. Palama’s motion to dismiss on March 13 and

April 5, 2012 (the “Circuit Court Hearing”), and on April 26, 2012, issued the Circuit Court

Order dismissing the charges against Mr. Palama. R.A. at 146-151.

The State appealed the Circuit Court Order, and on September 12, 2012, filed its opening

brief. Dkt. Nos. 1, 19. On September 27, 2012, the Robinson Family moved for leave to file the

instant amicus curiae brief, and the court granted the motion on October 23, 2012. Dkt. Nos. 21,

27. Mr. Palama filed his answering brief on November 12, 2012. Dkt. No. 31. The State filed

its reply brief on November 26, 2012. Dkt. No. 44.

B. The Robinson Family’s Interest and Position:

In State v. Hanapi, 89 Hawai‘i 177, 970 P.2d 485 (1999), the Hawai‘i Supreme Court

held that a defendant claiming a traditional and customary practices privilege to engage in

otherwise criminal activity must, “at minimum,” prove that (1) the defendant is “native

Hawaiian” according to the criteria established in Public Access Shoreline Hawaii v. Hawai‘i

Cnty. Planning Comm’n, 79 Hawai‘i 425, 442, 903 P.2d 1246, 1263 (1995); (2) the claimed

privilege is “constitutionally protected as a customary or traditional native Hawaiian practice[,]”

and (3) the conduct occurred on undeveloped or less than fully developed land. Hanapi, 89

Hawai‘i at 185-86, 970 P.2d at 493-94 (affirming defendant’s conviction for trespass). The

Supreme Court recently stated in State v. Pratt, 127 Hawai‘i 206, 277 P.3d 300 (2012), that the

three-part test of Hanapi is only the minimum showing that a defendant must make to

successfully assert the privilege against a criminal charge. Pratt, 127 Hawai‘i at 207, 277 P.3d at
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301. Once a court finds that the three Hanapi factors are satisfied, the Supreme Court stated that

the court must then “consider[] the totality of circumstances” “by balancing the respective

interests and harm once it is established that the application of custom has continued in a

particular area.” Pratt, 127 Hawai‘i at 214, 277 P.3d at 309 (emphasis in original; citation

omitted).3

Mr. Palama could not have satisfied the second prong of the Hanapi test because, as

described below, (i) hunting feral pigs is not a customary or traditional native Hawaiian practice,

(ii) hunting game without the permission of the landowner is not a customary or traditional

native Hawaiian practice, and (iii) the Robinson Family has never allowed anyone to hunt on its

lands without its permission.

The ancestors of the current owners of the Robinson Family have continuously owned

and operated the Subject Property and the surrounding lands for generations,4 and therefore the

Robinson Family has direct, first-hand knowledge of the native Hawaiian practices traditionally

and customarily exercised on the Subject Property. See Declaration of Bruce Robinson, dated

December 5, 2012 (“B. Robinson Decl.”) at ¶¶ 3-5. The ancestors of the Robinson Family were

the konohiki5 of the Subject Property, and the surrounding lands they owned, during the period of

3 The Circuit Court Order was entered on April 26, 2012, before the Supreme Court issued its
decision in the Pratt case on May 11, 2012, so the Circuit Court did not have the benefit of the
Supreme Court’s ruling when it decided this case.
4 The ili of Koula was conveyed to Elizabeth Sinclair by deed dated July 7, 1865, recorded in
Book 20, page 121 of the Bureau of Conveyances of the State of Hawai‘i (“Bureau”). The ili of
Manuahi was conveyed to Elizabeth Sinclair by deed dated February 15, 1878, recorded in the
Bureau in Book 53, page 459.
5 The Hawaiian title of the konohiki originally referred to an agent or person in charge of a
substantial tract of land, such as an ili or an ahupua‘a, on behalf of the king. Later, the term
came to refer to certain rights of the chiefs, or their successors-in-interest, receiving awards of
“konohiki lands” following the Great Mahele. See generally Peck v. Bailey, 8 Haw. 658, 1867
WL 3505 (Haw. Kingdom 1867); Oni v. Meek, 2 Haw. 87, 1858 WL 4829 (Haw. Kingdom
1858); see also McBryde Sugar Co., Ltd. v. Robinson (“McBryde II”) 55 Haw. 260, 264 n.2, 517
P.2d 26, 28 n.2 (1973) (Levinson, J., dissenting).
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the Hawaiian Monarchy. Since that time, the Robinson Family has continued to act as the

steward of these lands, and has preserved the conservation and agricultural uses of these

properties. B. Robinson Decl. at ¶¶ 5-6. At no time during the Robinson Family’s stewardship

of the Subject Property and their surrounding lands has the Robinson Family allowed anyone to

enter the land to hunt wild pigs without its permission. B. Robinson Decl. at ¶ 7.

In addition to speaking directly to the second prong of the Hanapi test, the Robinson

Family submits this brief to express its concerns and experiences regarding poaching so that they

may be taken into account as part of the “totality of circumstances” balancing test mandated by

Pratt. The Circuit Court Order in this matter did not even articulate the State’s interests in

prohibiting hunting on private property without the permission of the landowner, as codified in

H.R.S. § 183D-26, let alone balance the State’s interests against those of Mr. Palama. For this

reason alone, the case must be remanded to the Circuit Court to conduct the proper balancing

analysis. See Curtis v. Dorn, 123 Hawai‘i 301, 303, 234 P.3d 683, 685 (Haw. Ct. App. 2010)

(“[R]emand is appropriate” where the circuit court applied the incorrect legal test).

II. ISSUE PRESENTED

The issue presented is whether hunting wild pigs on the Subject Property without the

owner’s permission is a constitutionally protected traditional and customary native Hawaiian

practice, and the effect of such activity on the Subject Property and its owners.

III. ARGUMENT

A. Wild Pig Hunting Without The Landowner’s Permission Is Not A
Customary Or Traditional Native Hawaiian Practice.

Mr. Palama’s sole expert witness, Dr. Jonathon Osorio, did not introduce or reference a

single piece of documentary evidence claiming that wild pig hunting is a traditional or customary

Hawaiian practice. Indeed, the available scholarship on this subject makes clear that feral pig
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hunting absolutely was not a Native Hawaiian custom or tradition but is of relatively recent

vintage in Hawaii with methods derived directly from western practices.

There also is no recognized traditional or customary practice in Hawaii that allows

anyone to hunt feral pigs without permission of the landowner. The current owners, whose

family has held the Subject Property for almost 150 years, have never tolerated poaching. All

hunting on the Subject Property, of pigs or any other ungulates, was allowed only with

permission of the landowner. The predecessor to the current H.R.S. § 183D-26, first adopted

during the Kingdom of Hawai‘i, expressly prohibited hunting on private lands without the

owner’s consent.

This court has the authority to review and reverse the Circuit Court’s findings as to

whether a certain activity constitutes a traditional and customary native Hawaiian practice. In

his concurring opinion in Pratt, Justice Acoba confirmed that the recognition of an activity as a

traditional and customary native Hawaiian practice is “of constitutional import” and therefore an

appellate court may “exercise [its] own independent constitutional judgment.” Pratt, 127

Hawai‘i at 231, 277 P.3d at 325 (Acoba, J., concurring in part and dissenting in part) (emphasis

in original; citation omitted). Therefore, this court is not bound by the Circuit Court’s

determination that Mr. Palama’s pig hunting on the Subject Property constituted an established

native Hawaiian customary or traditional practice, and it should reverse that erroneous

conclusion. R.A. at 149.

1. Hunting Feral Pigs Is Not A Native Hawaiian Custom Or Tradition.

Despite Dr. Osorio’s claims to the contrary, ancient Hawaiians did not hunt pigs for

subsistence. Dr. Osorio claimed to base his expertise on written records identifying Hawaiian

cultural traditions in the 19th century. When asked how he was able to opine as to “what activity

does or does not constitute a Hawaiian custom or tradition,” Dr. Osorio answered:
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I do this based on, you know, what is in the written record, and the
written record really includes documents that have only been in
existence since the 1820’s and 1830’s, most of them in Hawaiian.
Hawaiians wrote copiously in the 19th Century as they became
literate, and they wrote about all kinds of cultural practices.

Docket No. 7, Transcript of Motion to Dismiss Hearing, March 13, 2012 (“TT1”) at 13-14.

When asked “how long have pigs been hunted in the ahupua‘a system” Dr. Osorio answered, “I

don’t know there was a time when they were not hunted.” TT1 at 29-30. Soon after, Dr. Osorio

was asked:

Q. Would you say that Mr. Kui Palama’s actions were
customarily and traditionally practiced the way he hunted the pig?

A. Yes. You know, I would say that the hunting of pigs,
regardless of what sort of tools he was using, would be traditional
because it’s—essentially, it’s the cultural practice of understanding
that the pig is a competitor for the resources; the pig must be
managed, and the pig is food, and it has been that way for more
than a thousand years.6

TTI at 33-34.

And yet Dr. Osorio did not cite to a single written source—not one diary, ledger, treatise,

history, or even a myth—in support of his opinion that hunting feral pigs is a customary

Hawaiian practice. Dr. Osorio’s failure to cite any sources is not surprising, because the

scholarship on this question directly contradicts Dr. Osorio’s testimony. In a recent article

collecting and summarizing scholarship on Hawaiian pigs, three scholars of Hawaiian culture

trace the history of pigs in Hawai‘i and their relationship to the native Hawaiian population. See

Kepa Maly, Benton Keali‘i Pang, and Charles Pe‘ape‘a Makawalu Burrows, “Pua‘a (Pigs) in

Hawai‘i, from Traditional to Modern,” (2007), (Research article prepared for the Cultural Impact

Assessment and Environmental Assessment for the Alakai Protective Fence Project, Waimea and

6 Unless otherwise indicated, all emphases are added.
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Wainiha Ahupua‘a, Waimea and Hanalei Districts, Island of Kaua‘i, The Nature Conservancy in

Hawai'i, Kaua'i Program, 2008), (“Pua‘a in Hawai‘i”), attached hereto as Exhibit A to the

Declaration of Kepa Maly, dated December 12, 2012.

The article notes that pigs brought to Hawai‘i by Polynesian people were genetically

different from pigs living in the forests today: “Skeletal remains of pigs and recorded traditional

knowledge sources indicate that pua‘a (the Polynesian pig) was a much smaller animal than the

feral pigs of today,” whereas “today’s feral pigs are largely derived from animals introduced

after western contact.” 7 Id.

The article further explains that, in pre-contact Hawai‘i, commoners were not even

allowed in the higher forest regions. “As intensely sacred places, the forests of the wao akua

[upland forest] were not entered except for very specific purposes, and then only by small groups

of spiritually and culturally prepared individuals.” Id. While it is true that, before western

contact, pigs were “both highly valued and carefully managed sources of protein,” they did not

roam wild in the upland forest region: “[t]raditional and historic evidence indicates that these

animals remained largely domesticated... because in pre-contact time, native Hawaiian forests

were devoid of large alien fruits such as mangos and guava, and major protein sources, such as

non-native earthworms, that would eventually support the large feral populations of pigs today.”

Id. Pigs “were an integrated part of Hawaiian households, and the common presence of pa pua‘a

(pig pens) reflects the controlled, physically compartmentalized nature of pig management in

traditional Hawai‘i.” Id.

7 Dr. Osorio correctly noted that “early Polynesians brought pigs to Hawaii,” TT1 at 28, but he
failed to point out that today’s feral pigs are not the same Polynesian pigs whose ancestry has
been genetically traced back to the wild Asiatic swine.



9.

Taken together, the evidence shows that native Hawaiians did not hunt pigs, either for

sport or for sustenance:

[P]igs were never hunted game for ancient Hawaiians. The
Polynesian interaction with these animals was one of near-
complete domestication. Despite references to hunting rats with
bow and arrow, no historic or traditional knowledge sources
describe ancient Hawaiians hunting pigs for either food or
recreation. Even in the legend of Kamapua‘a where the demi-god
is pursued by man, he is sought so that he might be punished for
his mischievous actions, not for sport or sustenance.

Id.

The article explains that wild pigs have only been hunted in Hawai‘i for the past 150

years, and that, along with the animal itself, the manner of hunting is entirely imported, derived

directly from western or European practices. Recreational hunting of feral pigs only evolved “as

native Hawaiians assimilated western traditions in the context of these [including pigs]

introduced game animals.” Id. Since then, pig hunting has become “a cherished modern

practice for island sportsmen, including some whose subsistence depends to greater or lesser

extent on wild game.” Id. Western pig hunting:

is usually accomplished with the use of dogs, and the required
training, feeding and care for these animals can be a difficult and
expensive task. The dogs locate, chase, grab, or bay the game,
which is then typically dispatched by the hunter with a gun or
knife. These techniques are derived directly from western and
European pig hunting practices. . . .”

Id. This description of pig hunting, “derived directly from western and European pig hunting

practices,” id., is entirely consistent with Mr. Palama’s description of his hunting practices: “I

let the dogs go find the pigs, find the pigs. [They] grab it, hold it, until I get there. And then I

cut them with the knife.” See Docket No. 9, Transcript of Motion to Dismiss Hearing, April 5,

2012 (“TT2”) at 42.
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In short, it is a misconception that pig hunting was a common practice in ancient Hawai‘i.

It was not. There is no evidence for Dr. Osorio’s claim that ancient Hawaiians hunted pig for

subsistence purposes, let alone that they have done so for the past thousand years, and quite a bit

of evidence—anthropological and genetic—that they did not do so.

2. Hunting Has Never Been Permitted Without The Permission Of The
Landowner.

a. In Hawai‘i:

Both prior to and following the Great Mahele, hunting was only permitted with the

consent of the konohiki, and permission to hunt was usually conditioned upon the hunter

providing some benefit to the konohiki in return for the right to hunt. Tenants performed work

for the konohiki of the ahupua‘a in which they lived in exchange for the privilege to live and

gather from that ahupua‘a. Non-residents (those from another ahupua‘a) passing through the

area would negotiate with the konohiki or his representative for the privilege to take certain

natural resources found within the ahupua‘a. As Dr. Osorio conceded, “a konohiki or a chief,

ali‘i, would be appointed to basically regulate the resources of [the] ahupua‘a and the

maka‘ainana who lived in it,” and all tenants’ privileges were “subject to the kapu of the chiefs.”

TT1 at 26.

Hawaiian Kingdom caselaw and statutes from the period show that hunting without the

owner’s consent simply was not a permissible practice. For example, in Davis v. Green, 2 Haw.

367, 1861 WL 3462 (Haw. Kingdom 1861) the Supreme Court made it clear that the defendant

had no right to enter the plaintiff’s land to recapture even the defendant’s own cattle:

[W]e wish it therefore to be distinctly understood that while we
hold that neither the plaintiff, nor others, have a right to take and
convert those cattle, because found upon their land, [the defendant]
or his agents have no right to enter upon those lands, for the
purpose of capturing cattle under his grant . . . without the consent
of the owners of the lands, nor to take and convert the cattle of
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private owners, because found unbranded upon the lands leased by
him.

Id. at *8.

Kingdom Law specifically identified wild pigs as a type of animal that is owned by the

landowner of the property on which the pigs roamed. The Laws of 1874 codified the rule that

pigs and other animals, though apparently wild, belong to the landowner or lessee of the land:

All cattle, horses, mules, donkeys, sheep, goats and swine, over
twelve months of age, not marked or branded according to law,
and which may have been running wild or at large for six months
or over, upon any of the land of this Kingdom, shall belong to and
be the property of the owners or lessees of the land on which they
said animals may be found running.

1874 Laws of His Majesty Kalakaua, chapter XXVII, Section 1, attached hereto as Exhibit A of

attached hereto as Exhibit A to the Declaration of Eric A. James, dated December 12, 2012 (the

“James Decl.”); see also King v. Manu, 4 Haw. 409, 1881 WL 7881, at *2 (Haw. Kingdom

1881) (“This Act makes these enumerated animals, in the described circumstances, property, and

therefore the subjects of larceny.”).

Subsequently, on December 28, 1892, Queen Lili‘uokalani approved an act “To Prevent

Hunting and Shooting on Private Grounds”:

It shall not be lawful for any person or persons to enter upon any
land belonging to or occupied by another, for the purpose of
hunting with dogs, or to shoot, kill, take or destroy any kind of
game without first having obtained permission from the owner or
occupier of such land.

1892 Laws of Her Majesty Lili‘uokalani, chapter LXXVII, Section 1, attached hereto as

Exhibit B of the James Decl.8 It is impossible for Mr. Palama to credibly claim that hunting

8 A version of this law has been in force in Hawai‘i since its passage in 1892. See Revised Laws
of 1925, Section 745; Revised Laws of 1935, Section 316; Revised Laws of 1945, Section 1168;
Revised Laws of 1955; Section 21-156; Hawai‘i Revised Statutes, 1976 Replacement Volume,
Section 191-18; Hawai‘i Revised Statutes, 2007 Replacement Volume, Section 183D-26.
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wild animals on another’s property is a recognized native Hawaiian custom or tradition when

Hawaiian law from the time of the Hawaiian Kingdom to the present makes clear that such

behavior is criminally proscribed.

b. On the Subject Property:

The Robinson Family’s stewardship of its lands on which Mr. Palama was caught hunting

is entirely consistent with the traditional and legal systems that prohibited hunting without

permission of the owner.

The Robinson Family has unique familial knowledge of native Hawaiian practices, as

exercised within the ili of Manuahi where the Subject Property is located, since it has been under

the continuous ownership of the Robinson Family since its original purchase by the present

owners’ great-great-grandmother. Territory v. Gay, 26 Haw. 382 (Haw. 1922).9 The Robinson

Family currently owns more than 50,675 acres of land on southwest Kauai, and members of the

Robinson Family also own the island of Ni‘ihau. See B. Robinson Decl. at ¶ 4. The ancestors

of the Robinson Family began acquiring these lands in 1864. Id. On Ni‘ihau, members of the

Robinson Family continue to preserve a traditional way of life for the native Hawaiian

community, including the continued use of the Hawaiian language and cultural practices. Id. at ¶

6. The Robinson Family, as descendants of the konohiki of the Subject Property, has preserved

the conservation and agricultural uses of their properties. Id. at ¶ 5.

From the initial purchase of the Subject Property until the present time, the Robinson

Family has never allowed hunting on its land without first providing permission. Id. at ¶ 7.

Such permission is and always has been granted on a discretionary basis, usually in exchange for

services rendered, and typically to tenants living on the land. Id. As such, H.R.S. § 183D-26,

9 See also Footnote 4, supra.
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which proscribes hunting on private lands without permission of the owner, is entirely consistent

with the customary practices on the Subject Property as long as the Robinson Family and its

ancestors have held title. Indeed, the Robinson’s can show a consistent practice and pattern of

pressing charges against those who trespass on their land. Id. at ¶ 8. And the Robinson Family

certainly has never consented to Mr. Palama hunting on the Robinson Family land. Id. at ¶ 9.

Should this matter be remanded to the Circuit Court, the Robinson Family is eager to

assist the State in proffering evidence as to both the traditional nature—or, in this case, lack

thereof—of wild pig hunting in Hawai‘i, as well as the practices on the Subject Property upon

which Mr. Palama was caught poaching.

B. The Balance Of Interests Favors State Regulation Of Pig Hunting On Private
Property.

Even if hunting feral pigs on private property without the owner’s permission were a

traditional or customary native Hawaiian practice—and it most certainly was not—the practice

still would not be constitutionally protected because the interests of the State in prohibiting such

activity outweigh those of Mr. Palama in practicing pig hunting. Though the Circuit Court

recognized its obligation to “balanc[e] the State’s interest in regulating the exercise of [the

claimed] rights,” it entirely failed to do so. See RA at 146-151. In fact, the Circuit Court Order

is devoid of any discussion of the State’s interest in prohibiting hunting on private lands without

the permission of the landowner. Id. The Robinson Family is confident that, based on the

finding in Pratt that the State’s health and safety interests in regulating unauthorized camping on

public property outweighs the interests of the defendant to camp without permission, 127

Hawai‘i at 218, 277 P.3d at 312, there is no question that the State’s interest in prohibiting
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unauthorized hunting of game mammals on private lands outweighs any interests Mr. Palama

may have in hunting on private property without permission.10

C. The Circuit Court Order Promotes Lawlessness.

This matter presents dangers beyond Mr. Palama’s isolated trespass and hunting

excursion. There would be far-reaching consequences if this court were to affirm that anyone

can come onto the Robinson Family’s land to hunt wild game without the its permission, under

the guise of exercising native Hawaiian cultural and traditional practices.

The Robinson Family already has a number of neighbors who treat Robinson Family

property as if it were not private property at all. Mr. Palama himself testified that he does not

recognize the Robinson Family’s title to the Subject Property:

For me, it doesn’t—it’s not Gay & Robinson property. It’s—that’s
our backyard. . . . So I guess, in the State’s eyes, they think it’s
Gay & Robinson property. . . . The State understands it belongs to
Gay & Robinson, but I don’t understand it belongs to Gay &
Robinson.

TT2 at 45. Mr. Palama further claimed that he did not need permission from the Robinson

Family to hunt on its land:

What we need permission, to go in our backyard to go catch couple
of pigs so we can go down and make—make some kalua pig and
lau lau’s and sausage? We gonna get permission to survive here?
So no, I didn’t—we didn’t get permission. I didn’t get permission.

TT2 at 47.

The attitude expressed by the defense at the Circuit Court Hearing also has manifested

itself in various dangerous and threatening behaviors directed at the Robinson Family.11

10 Hunting animals on private property is qualitatively different from peacefully gathering wild
plants on private property. Although H.R.S. § 7.1’s enumeration of access and gathering
privileges is not exhaustive, there is good reason that the statute provides for the gathering of
crops, water, and wood, but not of game mammals.
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IV. CONCLUSION

Hunting wild game on private property without the landowner’s permission is not a

traditional or customary native Hawaiian practice, and it cannot be practiced in a reasonable,

nonviolent manner. The Circuit Court Order seeks to take “traditional and customary practices”

in a new and dangerous direction, far afield from the peaceful gathering and religious practices

that have, up until now, been the sole province of the native practices doctrine.

For the reason stated above, the Robinson Family respectfully requests that the court

reverse the Circuit Court Order and remand the matter for further evidentiary hearings

concerning Mr. Palama’s motion to dismiss the Complaint.

DATED: Honolulu, Hawai‘i, December 11, 2012.

/s/ Eric A. James
ERIC A. JAMES
TIM LUI-KWAN
MITCHELL D. WEBBER

Attorneys for Movants
ROBINSON FAMILY PARTNERS and
GAY & ROBINSON, INC.

11 At least two other members of Mr. Palama’s family have been arrested for hunting on
Robinson Family land. B. Robinson Decl. at ¶ 8. Also, in October of this year, a person
believed to be another relative of Mr. Palama left two threatening voice messages for Alan
Robinson, instructing him: “don’t mess with my family what not and you will be safe” and “you
messed with the wrong family.” See Declaration of Alan Robinson, dated December 5, 2012, at
¶¶ 3-5.
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