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PROCEEDI NGS
(10: 03 a.m)

CH EF JUSTI CE ROBERTS: W' Il hear
argunent first this norning in Case 17-647
Kni ck versus the Township of Scott,

Pennsyl vani a.

M. Breener.

ORAL ARGUVMENT OF J. DAVI D BREEMER
ON BEHALF OF THE PETI TI ONER

MR. BREEMER M. Chief Justice, and
may it please the Court:

The critical issue in this case is
this: Wen is an invasion of property w thout
just conpensation in violation of the Just
Conmpensation Cl ause so that a property owner
can claiman unconstitutional taking requiring
damages?

The under st andi ng adopted wel | before
Wl liamson County and Dow and ot her cases is
that the invasion itself gives rise to a
constitutionally rooted claimfor conpensation,
unl ess, as in Cherokee Nation, the governnent
recogni zes the owner's entitlenent to
conpensati on and provi des a process for

collecting it at the tine of the invasion.
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This is the understandi ng that
controls in takings cases against the United
States under the Tucker Act, and there's no
reason why we should have a different
constitutional interpretation of the Just
Conmpensati on Cl ause sinply because the
defendant is a |ocal governnent entity.

But, in fact, WIIlianson County does
adopt a conflicting and anonmal ous and m st aken
interpretation of the Just Conpensation C ause
in holding that an invasion of property is not
wi t hout conpensation and not acti onabl e under
t he Takings Cl ause until state renedies are
exhaust ed.

A basis for this understanding is this
Court's decision -- the initial basis is the
G eat Falls Manufacturing case. This is 1884.
And in that case, this Court said that when a
property owner has their property invaded, they
are entitled fromthat nonent to go seek
conpensation on a constitutional basis. So --

CHI EF JUSTI CE ROBERTS: Well, | nean,
the -- the question is whether or not to
overrule WIlianmson County. And your

assunption thus far has been that it turns
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sol ely on when you have a conpl ete violation of
the Constitution and should be able to proceed
at that point.

But do we -- is it necessarily the
case that the -- the sanme rule has to apply
with respect to the federal proceedings and a
state court proceeding? | nmean, nmaybe what
we're | ooking at is not sonething as grand as
when the constitutional violation is -- has
conme to fruition, but, instead, sinply a rule
about how those cases should be handled in
state court as opposed to federal court.

Wl lianmson County, as -- what | think
of as a special rule for state court
proceedi ngs that requires, obviously, you to go
to the state court, and I'mjust wondering if
you can address that on its own w thout issuing
sonme ruling about when a Takings C ause is
conplete and -- and actionabl e.

MR. BREEMER: | don't think so because
the only basis for that WIlianmson County
scheme, state readiness schene, is an
interpretation of the Just Conpensation C ause
when you have a conplete claim There's no

ot her basis for that.
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And so, if you have a conplete claim
as you do in the -- in clains against the
United States under Dow, if you have a conplete
federal claim well, then you have a federa
guestion and you have the option to go to
federal court under Section 1983. That's the
pur pose of Section 1983, as you know.

So | don't see how you -- | don't
think the Fifth Anendnent varies dependi ng on
what court you're in or what you're defending,
and | think the Just Conpensation C ause has to
be interpreted in the same way in both of those
circunstances, and there's no other basis for
saying, well, state courts should have it
first. That's -- that's the no exhaustion
doctrine in Monroe and other cases that this
Court has rejected.

JUSTI CE KAGAN: So coul d --

JUSTI CE BREYER: How does it work? |
mean, | -- |'m having troubl e understanding.

W have a -- an environnmental agency, a state
envi ronment al agency which has sonme kind of a
rule, only so nuch | ead can be put into the sea
or air or sonmething every mle. Nowthere are

dozens of pieces of property within that area.
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And dependi ng upon the reasonabl e expectations
of individual property owners, it mght violate
some, and it mght not violate others. The
state al so has a systemof courts that, where
there's a violation, they pay. Oay?

So EPA, state, what are they supposed
to do? | nean, how do we deci de which ones are
ri ght and which ones are wong? How do we
deci de which property owners do have the
reasonabl e expectation and not? |In your
opi nion, how do we do it?

MR. BREEMER: Well, that, as |
under stand your question --

JUSTICE BREYER | nean, if you're
EPA, you are the state EPA, you go into your
office --

MR, BREEMER: | --

JUSTI CE BREYER. -- and there's a
gueue of people and all of them are saying our
property is being taken and we all have
different tinmes of purchase, different
condi ti ons, dah-dah, dah-dah.

Al'l right. How do you decide who's
entitled to it?

MR. BREEMER: That's a nerits question

Heritage Reporting Corporation
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as | -- as | understand it.

JUSTICE BREYER. | know. | don't care
what kind of question it is. | would like an
answer - -

MR. BREEMER. And they don't --
JUSTI CE BREYER -- to that question.
(Laughter.)

MR. BREEMER  Ckay. How do you --
JUSTI CE BREYER  How do you deci de the

merits?

MR. BREEMER. How do you deci de? The
governnent -- the EPA doesn't have to decide
that. The -- a -- those property owners won't

have an actionable claimuntil they have a ripe
claim there has been a finding --

JUSTI CE BREYER No, |'m not asking
you that.

MR. BREEMER: (kay.

JUSTI CE BREYER. You are in the state
EPA. M. Smith cones in, and M. Jones. They
each say you have taken ny property. The
conditions are different.

What do you tell then?

MR. BREEMER  They shoul dn't be going

to the state agency in the first place.
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JUSTI CE BREYER  They don't even go to
t he EPA?

MR. BREEMER: They shoul d --

JUSTI CE BREYER  They don't even ask?

MR. BREEMER: If -- if -- if their
property has been injured by an EPA rule, then
they -- and it's a final decision that injures
their property, then they have the right to
assert if that injury gets conpensation --

JUSTICE BREYER. No, it's not a final
What they -- what they have in our state --

MR. BREEMER  Then they don't have a
claim

JUSTI CE BREYER: CQur state, if you
think the state EPA took a piece of your
property, go ask themfor sonme noney, and
there's a good chance they' Il give it to you if
they think you' re right.

MR. BREEMER. Well, there -- you --

JUSTI CE BREYER  So what happens?

MR. BREEMER. You -- you can't ask for
noney, Your Honor, until you have an
entitlement. And if the -- the governnent, the
EPA here, has a --

JUSTI CE BREYER: Sure, | can. | can
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say, M. Smith, give ne sone noney.
MR. BREEMER: Well -- well -- well --
JUSTI CE BREYER: | just did.
(Laughter.)
MR. BREEMER. Well, in -- then -- then

we're going to have a debate about whet her
owe you noney or not. And --

JUSTI CE BREYER. No, no, | don't care.
Al I want is the noney. And | want to know
how you, the official, decide whether I'm
right.

MR. BREEMER: You don't. It's not
your job as the official.

JUSTICE ALITG Well, et me ask then

JUSTI CE BREYER: So, in other words,
your proposal is of the, let's say -- let ne
not exaggerate -- 50 mllion rules in state
agencies in the country, and let's say
affecting only 200 mllion people, that each of
t hose people is not even to ask the state
agency for noney? It is to go to a federal
court sonmewhere? |Is that your position?

MR. BREEMER: No, not at all.

JUSTI CE BREYER. What is it?

Heritage Reporting Corporation
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MR. BREEMER:. Because they -- those --
the situations you're describing, you still
have exhaustion and vari ance and wai ver
requi renents --

JUSTICE BREYER: ['Ill tell you what
t he exhaustion in our state -- when the EPA
t akes sonet hing of yours, in your opinion, you
know what you do? Go ask them for sone noney.
And if they think you' re right, they'll give it
to you. Now what other exhaustion is there?

MR. BREEMER: The exhaustion |I'm

tal king about is you have to have -- we're not
trying to -- to abrogate all of WIIianson
County. You still have to have a ripe claim

You can't cone --
JUSTI CE BREYER |'m not tal ki ng about
Wl liamson County --
MR. BREEMER: (kay.
JUSTI CE BREYER -- or anything el se.
| just would like the answer to ny question.
MR. BREEMER  The -- the answer --
JUSTI CE BREYER: You are correct
t hat --
MR. BREEMER As | understand it, the

answer is that the adm nistrative agency is not
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12
the right, proper place to go --
JUSTI CE BREYER  \Were is the proper
pl ace?
MR. BREEMER  -- adjudi cate a Taki ngs

Cl ause claim

JUSTI CE BREYER No, there's no
adj udi cation. You would just like themto give
you sone noney. So, |ook, the reason |I'm
asking this, if you -- if you really -- it
shoul d be obvious -- but there is no practical
way that | can think of to inplenment your rule
because you have to go ask sonebody for noney.

And they're going to say yes or no,
and they're going to say yes or no in a tough
case dependi ng upon what papers you show t hem
That's cal | ed evi dence.

MR. BREEMER. It's -- it's --

JUSTI CE BREYER: And then what the
federal court will be doing will be just what
they're doing now. They will be review ng that
evidence in the state. And sonebody's going to
say: You know, we have in our state a judicial
review system and you're barred by res
judicata. In other words, we're not hel ping

you by deciding in your favor. All we're doing
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i s producing extra conplication.

That's at the root of ny question.

And | haven't even got to the tough part, where
you agree they have sone noney but only $3.

And they think they're entitled to $40. And so
we have to have adjudications on that too.

Okay. Do you see, that's the whol e point.
Sorry to take so long --

MR. BREEMER: There --

JUSTI CE BREYER: -- but you seem not
to see the connection.

MR. BREEMER. There's -- there's no --
well, I -- maybe | don't. I'msorry if I
m sunderstand you. But there's no right to ask
for conpensation, and there's no duty on the
part of the governnent to pay conpensation
until there's been an invasion of private
property.

At the tinme of that invasion, that's
what creates the liability, is there's a -- the
government has invaded your property and hasn't
gi ven you anything or any guarantee of
conpensati on.

JUSTICE ALITO. But let ne ask --

CH EF JUSTI CE ROBERTS: So | suppose

Heritage Reporting Corporation
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JUSTICE ALITO. -- essentially the
sane --
CH EF JUSTI CE ROBERTS: | was going to
say, | suppose the way this nost frequently

conmes up i s through a municipal ordinance or
sonmet hing else |like the, you know, enforcenent
of the alleged property right in this case, and
there's no reason to suppose that the state is
going to give you any noney at all.

They pass a | aw that says, well, for
exanple, you -- you know, you can't build a
garage on this property anynore or we no | onger
have -- allow this particular type of
devel opnent .

And | suppose if they were going to
gi ve you noney, they would bring an em nent
domai n proceedi ng or sonething of that sort.

But | think in nobst cases that would arise,
there's no prospect of -- of paynent.

MR. BREEMER: That's right. That's
exactly right. And that's why the
under st andi ng under Dow, Di ckinson, and Kirby
is that, if there's a final injury, an invasion

of property, and there's no condemation of it,
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that itself gives rise to your claimfor
conpensati on.

Now t he governnent can have --

JUSTI CE KAGAN: But why is that, Dr.
Breener? | nmean, suppose that there were a
statute of the kind that the Chief Justice was
tal ki ng about, an invasion of a property
interest, and the statute actually said, or
maybe the statute didn't say, but the people
who were in charge of adm nistering the statute
made an announcenent that, if the regulatory
i nvasi on of property canme to a certain |evel
i nvaded your property interests sufficiently,
they woul d entertain a request for noney.

Can you just go into federal court
even though that's a possibility?

MR. BREEMER: Yes, you could. Under
Dow, the understanding is the invasion itself
gives rise to the claimfor conpensation. And
so that wouldn't be sufficient because you
still have no entitlenent. Your property's
been invaded. It's been harned. It's been
injured. But you have no conpensation, no
guar ant ee of conpensati on.

JUSTI CE KAGAN: Right. | nean, |

Heritage Reporting Corporation
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think it's a -- so there are two things going
on here. One is a nore theoretical concern.
One is a nore practical concern.

The theoretical concernis, why is
that true? W' ve always understood the Takings
Clause to give rise to a claimwhen there's
been both an invasion of property and a refusal
to pay just conpensati on.

And so the theoretical problemthat
your position has or at |east the theoretical
question it raises is, well, you don't know
whet her there has been a refusal of just
conpensati on because now we're in a situation
where it may be that the State will refuse, but
it my be that the State will actually give you
sonme noney for the invasion.

So --

MR. BREEMER. Ri ght.

JUSTI CE KAGAN: So that's the
t heoretical problem

MR. BREEMER. Ri ght.

JUSTI CE KAGAN: And then the practica
problemis, in this period where you don't know
whet her the state is going to give you noney or

not going to give you noney -- it could, it
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couldn't -- why should you be -- this is
Justice Breyer's concern -- you know, everybody
will just flock to federal courts and the
federal courts won't -- won't know what to do
with the case

MR. BREEMER Right. | understand
those -- the two different concerns. The
problem | have is with the first prem se

You do know, when your property's
i nvaded by the governnent, it's taking the
benefit of invading your land and using it for
its purpose, and it hasn't given you
conpensati on or secured your conpensation, you
are without just conpensation at that tine.

That's the original understanding
under Dow, Di ckinson, Kirby, Carke, all the
cases prior to WIlliamson County. You do know.
So it's not --

JUSTI CE KAGAN: At that tinme just
exactly when the invasion occurs?

MR, BREEMER:  Yes.

JUSTICE KAGAN: So, if the -- if the
State says we'll give you a check in a week,
you' ve been --

MR, BREEMER:  No.
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JUSTI CE KAGAN: -- you've had a -- or
the State -- you know, the State says -- the
State says, we will decide in a week.

MR. BREEMER. The first one is
adequat e under Cher okee Nati on.

JUSTI CE KAGAN: That's why | changed

(Laughter.)

MR. BREEMER  The second one, no, see,
it -- it -- 1t's been confusing, this area, but
when you -- when you look at it, you have the
Dow is the original rule, the original rule of
Great Falls Manufacturing, the invasion itself,
when they don't condemm it, you have a claim
t hen.

And then Cherokee Nation created an
exception for the governnment. Well, if you
secure conpensation, then you --

JUSTI CE KAGAN:. Right. But I'm-- I'm
suggesting -- |'m suggesting the governnent
doesn't know yet. You have -- you know,
governnents are slow. They have to have tine
to review the situation, to review the evidence
that you're going to give them

It doesn't know yet. [It's trying to
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figure out whether you should get conpensation
or not. Wat happens?

MR. BREEMER:. Wl --

JUSTI CE KAGAN: Do you have a claim a
constitutional claimat that nonment?

MR. BREEMER: If the -- yes, if the
governnment is fast enough to go into your
property and declare it to be public access, at
that tinme, and take the benefit of it, wthout
condemming it or providing conpensation, yes,
you have -- even if it thinks it m ght decide
| ater, yes, you have a conpensation --

JUSTI CE BREYER  That's not the easy
case I'mthinking of. Imagine |I'myour client.
Forget I"'ma judge. That's not too difficult.

(Laughter.)

JUSTICE BREYER |I'myour client. |
amthe | ocal agency. You are ny |awer. |
say: Lawyer, friend, | have a regul ation here.
It's going to affect a |ot of people. It mght
take sonme land or right and with others it
won't. GOkay? Tell nme what to do. | would
like to pay the right ones and not the wong
ones. Tell nme what to do. You are ny |awer.

Advi se ne.
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MR. BREEMER. What | would say to you
is this, is that if the -- if you enact an
ordi nance that concretely harnms and injures
private property, those --

JUSTI CE BREYER. It does sone and not
others, and so | want to know what |'m supposed
to do. And not only sonme but not others, but I
don't know the | and values of any of them

MR. BREEMER |If you do not know what
to do, then you go ahead and you enact the
ordi nance. And a property owner may bear the
burden of bringing an expensive |awsuit under
Section 1983 or otherwise to prove that it is a
taking, if it's ripe.

JUSTI CE BREYER: What -- where is the

MR. BREEMER. They may do that, just
like in any other context, they may do that.
Just like in the free speech, the seizure, the
due process, if you make a final enactnent that
harns sonebody, there's a risk that they may
file a Section 1983 |awsuit, but that's the
price that was paid by the Congress when they
enacted Section 1983.

JUSTI CE SOTOVMAYOR: Can | -- can |
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stop because |I'm confused, because there seens
to be a very different theory that goes on with
t he federal government. May | continue, Chief?

CH EF JUSTI CE ROBERTS: Sure.

JUSTI CE SOTOVAYOR: Al right. The
federal government is permtted to pass a
regul ation to take property and to rely on the
Tucker Act to have the claimant go into federa
court and ask for conpensati on.

There's no entitlenment for you to stop
the litigation or to say there's been a taking
until the process of the Tucker Act is
conpleted. And then, if you win, you get
nmoney. And, if you |ose, you don't.

You're saying for the State it's

different. It can't act to pass a regulation
that may potentially -- we don't know yet --
take nmoney. It can't take property in an

energency, let's say, w thout ending up
i mredi ately, according to you, in federa
court, unlike the federal governnent, where you
can't stop that from happeni ng because you get
potential conpensation in the Tucker Act.

It seems to ne that both the State and

t he federal government should be entitled to
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say to a landowner: | will pay youif |'ve

t aken sonething fromyou, and I will pay you in
this way, whether it's an adm nistrative rule
that says this is going to happen and you have
a right of reviewin the agency, and you seem
to say that you have to exhaust that right of
review in the agency to get the final no, is
that correct? Just an answer, yes or no, to

t hat .

An agency does sonething. There's an
adm ni strative process before it's a fina
deci si on.

MR. BREEMER. That is a ripeness rule
and, yes, that ripeness rule will continue to
apply, but, for conpensation purposes, it
doesn' t.

JUSTI CE SOTOVAYOR: All right. So
what's the difference between that and a state
sayi ng, instead of going through the agency,
we're going to pick a decisionnmaker, a judge,
who's nore independent, nore inpartial, nore
fair than an agency can be. And if you think
you' ve been harned and are entitled to
conpensation, go there.

VWhat's -- what -- where is the
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difference? That's what the federal governnent
does. Wiy are, A we treating states
differently?

MR. BREEMER. Right. And that's the
guestion | --

JUSTI CE SOTOVAYOR: And, B, why is
adm ni strative exhaustion, ripeness okay, but
not the sanme thing if someone goes into state
court to get a final decision?

MR. BREEMER. And |'m going to answer

JUSTI CE SOTOVAYOR: And, by the way,
that state court final decision will end up in
federal court. |If we did our job, which I hope
we woul d do, we have review of final state
court decisions. So it's going to get into
federal court if it's a serious error on the
state court's part.

MR. BREEMER | think 1'mgoing to
answer really quickly because I"'mlosing tine.
| think there's a m sconception about how the
Tucker Act process worKks.

The Tucker Act and Section 1983 aren't
substantially different. They both give

jurisdiction in a federal court. The
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difference is in how the Just Conpensation
Clause is interpreted.

Under the Tucker Act, you have an
i mredi ate claimfor conpensation, as soon as
the United States invades your private
property, in the designated federal court.
Under WIIlianmson County, you do not have a
federal, Fifth Arendnment claim [It's
interpreted differently. You have no conplete
conpensation entitlenent until after state
remedi es.

So the issue is not this court or that
court or this agency. |It's how are we going to
interpret the Fifth Arendnent? |If it's
conplete at the tine of the invasion, you have
a federal question.

And you may go to state court. It may
go to federal court. But it doesn't matter
And you -- yes, you have state renedies, but
you have state renedi es everywhere, and it's
never been a requirenent that you have a state
remedi es exhaustion requirenent if you al ready
have a conplete federal question under
Section 1983, which you do here.

Thank you.
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CHI EF JUSTI CE ROBERTS: Thank you,
counsel

General Franci sco.

ORAL ARGUMENT OF GEN. NCEL G FRANCI SCO
FOR THE UNI TED STATES, AS AM CUS CURI AE

GENERAL FRANCI SCO M. Chief Justice,
and may it please the Court:

I"d like to make two basic points that
| think are responsive to nuch of the colloquy
t hat we' ve been havi ng.

First, we think that WIIlianson
County's prem se was correct, that the
governnent doesn't violate the Takings C ause
if it provides a nmechani smfor awarding
conpensation after the fact.

But that doesn't justify WIIianson
County's conclusion that a Section 1983 action
is not available to redress the deprivation of
the right to just conpensati on.

We think it's available to redress al
constitutional rights, including that one. And
the right to just conpensation is one that
vests the nonment the property is taken. That's
why a property owner is entitled to interest

dating back to the noment of a taking.
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So a property owner, under
Section 1983, is quite literally deprived of
that right to conpensation fromthe nonment of
the taking until they get paid. In this --

JUSTI CE KAGAN: But his, General, is
-- is -- this is what you argued the first
time, that a property owner is deprived of a
constitutional right even before the
constitutional violation has taken place, is
t hat correct?

GENERAL FRANCI SCO  That's correct,
Your Honor, and, frankly --

JUSTI CE KAGAN: It -- it seens like a
sentence that you don't even -- you can't even

say w thout stunbling over it.

CENERAL FRANCISCO | -- 1 -- | very
much di sagree because, frankly, everybody here
agrees that these property owners can enforce
their constitutional right to just conpensatio
under the Fifth Amendnent right nowin a state
i nverse condemati on acti on.

The only question is whether they hav
to enforce that constitutional right in state
court first. And there's sinply nothing in th

Fifth Arendnent that says you have to go to

Heritage Reporting Corporation

26

n

e

e



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

27

state court before you go to federal court.

| think it's helpful to think --

JUSTI CE KAGAN: |Is there any other
area in our |aw generally where sonebody can go
to court under 1983, under anything else, and
say |'ve been deprived of a constitutional
right before a constitutional violation has
occurred?

GENERAL FRANCI SCO  Yes, Your Honor,
the Tucker Act, and that was going to be ny
next point.

| think it's useful to think of
Section 1983 in this context as simlar to a
Tucker Act -- a Tucker Act claim It doesn't
redress the violation of a Fifth Anendnent
right, but it does provide you with a nechani sm
to enforce your Fifth Arendnent right to just
conpensati on.

After all, the entire reason why a
property owner is entitled to interest dating
back to the nmonent of the taking is because
they're entitled to be conpensated for the
entire period of their deprivation, the period
in which they have neither the property nor the

money.
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JUSTI CE GORSUCH: Wl l, but -- well,
but that right there seens to give the lie to
your argunent. You've just tal ked about the
deprivation of their property fromthe nonent
it was taken.

GENERAL FRANCI SCO  Yes.

JUSTI CE GORSUCH: That woul d suggest
that that's when the injury arises for
constitutional purposes and all purposes.
Again, I'm-- I"'mwth Justice Kagan, | can't
t hi nk of another area in the | aw where we have
this kind of artificial distinction that you're
pr oposi ng.

GENERAL FRANCI SCO well, | think
you're right that there's not another area of
the | aw where you have this distinction.

t hi nk where | push back is that it's an
artificial distinction and, if I could explain,
because for nost constitutional rights, there
is sinply no difference between a deprivation
and a violation. The governnent violates --
deprives you of your First Amendnent rights,
for exanple, only when it violates the First
Amendnment .

But the Takings C ause is uniquely
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di fferent because the right to just
conpensati on vests only when the governnent
acts lawfully. It's the governnment's | awf ul
taki ng of your property that triggers that
right, constitutional right, to just
conpensation. And it's a right that vests the
nonent the government |lawfully takes your
property.

JUSTI CE KAVANAUGH:  An inplicit
prem se of your argunment and Petitioner's
argunent for overruling WIlianmson County, |
think, is that the state courts aren't as good
as the federal courts.

Wiy is that in your view?

CENERAL FRANCI SCO  Sure, Your Honor.
And I -- and to -- to -- respectfully, it's not
nmy judgnent that state courts aren't as good.

JUSTI CE KAVANAUGH: But the
argunent --

CGENERAL FRANCI SCO It's the
Reconstruction era Congress's judgnment that
state courts could not be fully entrusted --

JUSTI CE KAVANAUGH: That's --

GENERAL FRANCI SCO -- to enforce

federal constitutional rights.
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JUSTI CE KAVANAUGH: That's why | said
a prem se of the argunent for overruling
because we need --

GENERAL FRANCI SCO  Yes.

JUSTI CE KAVANAUGH: -- nore than just
that it's wong, right? There nust be
sonet hing nore, and --

GENERAL FRANCI SCO  Sure.

JUSTI CE KAVANAUGH: -- | think the
inplicit premse is that the state courts
aren't good enough in protecting rights. Is
t hat because they're not quick enough? Because
they' re not awardi ng enough noney? Because
they' re not conpetent enough? What is the
inplicit premse of their --

GENERAL FRANCI SCO  well, Your -- Your
Honor, | don't have any particular criticism--
criticismof state courts today, but
Section 1983 was predicated on the
Reconstruction era Congress's judgnment that
state courts could not be fully entrusted to
enforce federal constitutional rights.

And that's why they created a dual
system where every individual wuld have a

right to access --
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JUSTI CE KAVANAUGH: Didn't WIIlianmson
-- I'msorry to interrupt. Didn't WIIlianson
County -- County necessarily reject that
interpretation of 1983?

GENERAL FRANCI SCO | think so, but I
want to go straight --

JUSTI CE KAVANAUGH: And -- and
isn't --

CENERAL FRANCI SCO -- to your stare
decisis --

JUSTI CE KAVANAUGH:  And isn't that
statutory stare decisis, which is a higher --

CGENERAL FRANCI SCO It -- it is
statutory stare decisis, Your Honor, but |
still think that there are speci al
justifications for overturning it, principally
this Court has never actually explai ned
Wl lianmson County's rationale, and as a result,
| think it has had the unintended consequence
of closing the federal courthouse doors to an
entire category of takings claimnts, and
that's sonmething I don't think WIIlianmson
County envisioned when it issued its deci sion.

JUSTI CE KAVANAUGH: Can | just get

nore on what are the problens in state courts?
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State courts are not doing a good job because?

GENERAL FRANCI SCO  Agai n, Your Honor,
| am not here to take the position that today
state courts are not capable of resolving
takings clains. W do not have that criticism
today of state courts.

But Section 1983 fundanmental |y
reflects the Reconstruction era Congress's
judgment. And there's no basis for thinking
that the Reconstruction era Congress believed
that the right to just conpensation is the one
area where we could trust state courts above
all others.

If, frankly, you think that that
j udgment was wong and it's -- and it's
avai lable to this Court to go counter to it, |
think that you shoul d probably overrul e Patsy
as well, which rejected a state | aw exhaustion
requi renent precisely because Section 1983 was
meant to provide a mechani smfor accessing
federal court.

And, here, we think that property
owners, just like all other litigants who are
rai sing federal constitutional rights, should

have a federal avenue to redress those
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constitutional rights.

JUSTI CE KAVANAUGH:  If we -- if we
agreed with your 1331 argunent, is there any
practical difference in how things would
transpire?

GENERAL FRANCI SCO | think for the
nost part -- and that --

JUSTI CE KAVANAUGH: Bet ween that and
your 1983 argunent ?

GENERAL FRANCI SCO  Yeah. And that
was the point | was going to pivot to next.
think that you can effectively reach the sane
result under our International College of
Surgeons' Section 1331 argunent, because, under
I nternati onal Coll ege of Surgeons, this Court
made clear that if a state cause of action
pl eads a federal takings claimas such, then
that federal takings claimpresents a
substantial federal question that arises under
the Constitution for purposes of 1331.

And, yes, Justice Kavanaugh, | do
beli eve you can effectively reach the sane
result through our International College of
Surgeons argunent, and that does not require

you to overturn WIIlianson County.

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

34

So we think there are essentially two
ways that you could go at this problem here.
One is to take on Wl lianmson County directly
and overturn it. And we do believe it was
wongly decided. But the other way is to
effectively reach the sanme result under our

I nternational College of Surgeons argunent.

In -- in either event, we do think
that the property owners here, like all other
constitutional litigants, should be given a --

a neans to access federal courts.

JUSTI CE BREYER  There's a big
difference? The -- the difference is that if a
state provides a speedy and fair renedy where
they're going to pay the noney, there is no
constitutional violation.

And | can't think of a difference with
that. And the trouble with that is that once
you say that, of course, they have to have sone
procedure for deciding whether there's a --
such a paynent has been made or will in three
days be made.

And once you say that, you're back
where you started because it's going to be a

state adm nistrative procedure, possibly
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reviewable in state court, and then res
judicata may apply to that and, God knows,
we' ve acconpl i shed not hi ng.

Now that is what's bothering ne, but
you'll have an answer, which is why | ask you

GENERAL FRANCI SCO  Yes, Your Honor,
because | think that your criticismis not
unique to takings litigation. | think states
can al ways provide an admni strative renedy to
redress constitutional clains.

But, in Patsy, this Court nade clear
that you do not require litigants to exhaust
state renedi es precisely because Section 1983
was predicated on the notion that litigants
shoul d have a choi ce between federal and state
court because the Reconstruction era Congress
did not believe that state courts could be
fully entrusted to --

JUSTICE BREYER. | see that. There is
this difference. But the Constitution itself
says that this violation isn't conplete unless
they -- as long as they pay you. And that
isn'"t true of other state court -- | nean of
other -- of other constitutional, you know, and

there are | oads of cases that say that.
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GENERAL FRANCISCO And | --

JUSTICE BREYER That's -- that's --

GENERAL FRANCI SCO Right. Yeah.

JUSTI CE BREYER Al right. So what
do you -- what do you --

GENERAL FRANCI SCO A coupl e of
responses --

JUSTI CE BREYER: Yeabh.

CENERAL FRANCI SCO  -- Your Honor.

My first response is that the right to
j ust conpensation, regardl ess of whether
there's a violation, is one that vests
i medi ately. That's why, when you're suing the
federal government for a takings claim you can
march into the clainms court and -- and demand
just conpensation in a ripe cause of action.
And it's also why these litigants can march
into state court tonorrow with a ripe cause of
action under the Fifth Amendnment and denmand
j ust conpensati on.

So | do think that there's a
meani ngf ul difference between the Taki ngs
Cl ause and other constitutional provisions in
that regard and that, here, the right to just

conpensation vests before there's a violation.
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Sol think it's -- it's helpful to think of
1983 and, frankly, to think of state inverse
condemation actions as simlar to a Tucker Act
claim They're all --

JUSTI CE KAGAN: General ?

GENERAL FRANCI SCO  Yeah.

JUSTI CE KAGAN:  You' ve expressed sone
concerns about this Court's adopting
M. Breemer's argunent. What -- what exactly
are those concerns?

GENERAL FRANCI SCO  So at | east as we
understand that argunment, M. Breener's
argunent is that there's a constitutiona
violation if the state takes property but
doesn't admt that it's a taking at the front
end.

Vell, we -- we think that that's
contrary to the Tucker Act, and it would
effectively require federal governnent
officials to determine on the front end whet her
their action constitutes a taking before they
proceed, since, after all -- may | finish, Your
Honor -- since, after all, federal government
officials are duty bound not to violate the

Constitution.

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

38

We don't think that's required because
t he Tucker Act constitutes an inplicit prom se
to pay in the event that there is a taking.

But it doesn't change the fact that we think a
Section 1983 action is avail able.

CHI EF JUSTI CE ROBERTS: Thank you,
Gener al .

GENERAL FRANCI SCO  Thank you, Your
Honor .

CH EF JUSTI CE ROBERTS: Ms. Sachs?

ORAL ARGUMENT OF TERESA FI CKEN SACHS
ON BEHALF OF THE RESPONDENTS

M5. FICKEN SACHS: M. Chief Justice,
and may it please the Court:

The WIlianson County deci sion, which
is at issue here, needs sonme context that |
think will answer sone of the questions we have
been hearing, because the presentation of
Wl lianson County as sonething that conpletely
changed an existing | andscape is sinply not
true.

And | think it all -- this -- this
point will also answer the question about the
justification for the rule. The big change in

this area, the sea change was the Monel
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deci si on when this Court decided that
muni ci palities could be sued under
Section 1983.

Before that, none of this was an issue
because a takings claimagainst a nmunicipality
woul d be that claimin state court for
conpensati on.

In WIlianmson County, this Court first
time had to address sort of the marrying of two
| ong-standing doctrines for the first tine.

One was a cl ai munder Section 1983 relying upon
a deprivation of constitutional rights, a
required el ement of Section 1983. The ot her

| ong-standing doctrine is that the Fifth
Amendnent is not violated, a property owner is
not deprived of any rights under the Fifth
Amendnent where the governnent has provided a
reasonabl e, certain, and adequate neans to
recover just conpensati on.

And that is not dependent -- this
Court has never nade it dependent upon whet her
or not the governnment admtted to the taking.
So, in that respect, we agree with the
Solicitor General's position.

There were -- there are at | east 10
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cases over --

JUSTICE ALITO You are nerging -- you
-- you are nerging the executive branch of the
state governnment with the judicial branch of
the state government. So -- and maybe that's
right, but this is the situation that is
troubling to ne.

The -- a nunicipality enacts a
regul ati on and the property owner says: Ww,
this regulation goes so far it conpletely
deprives ny property of any value. This is a
taki ng of ny property.

And it goes to the nmunicipality and
says: You have effectively taken ny property.
WIIl you pay ne just conpensation?

And the municipality, speaking for the
executive branch of the Commonweal t h of
Pennsyl vani a or whatever state is involved,
says: Absolutely not. W're not going to pay
you one penny.

Now, of course, if you want to take us
to court, we're going to fight you tooth and
nail all the way through the state court
system and if in the end you get a judgnent

t hat says that there was a taking and you're
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entitled to a certain anount of just
conpensation, we're going to pay that.

Now you're saying that there has been
no violation of the Takings C ause until the
end of that state court litigation, right?

M5. FI CKEN SACHS: W are saying there
has been no constitutional violation until
there is a -- a failure to provide the process
for recovering just conpensation.

So where the state provides that
process, and in the -- | think follow ng up on
Your Honor's exanple, it's what Pennsyl vani a
does, and there's no constitutional reason a
state can't do what Pennsyl vani a does, the
responsi bility for adjudicating whether or not
a taking has occurred at all and what
conpensation is due can be delegated to the
state courts. That's perfectly appropriate.

And it certainly nmakes perfect sense
in the regulatory situation |ike we're facing
here, | think for the very reason that Justice
Breyer posited that this Court has recogni zed
many tines.

Regul at ory enactnments pose the nost

difficult issues for this Court as to when they
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are and are not a taking. Even for this Court,
there are so many different ways property
rights could be affected, there are so many
different properties that could be affected,
they're very individual

JUSTICE ALITO. Al right. If you're
a lawer advising a municipality about a
proposed regul ation that m ght cause property
owners to litigate the question of whether
there was a regul atory taking and demand j ust
conpensation, would you not try to determ ne
whet her those m ght be valid and, therefore,
how much noney your nunicipality m ght be out
of if they went ahead with that regul ation?

You woul d just plow ahead with the
regul ation and say: Well, you know, we don't
really know, and we don't really care, and if
at the end of this litigation process it ends
up costing us $20 mllion, so be it. 1Is that
what you woul d do?

M5. FI CKEN SACHS: Your Honor, what |
woul d -- what | would advise the nunicipality
is that they can rely upon this Court's
deci si ons goi ng back to the Hayes case and al

the way back to Cherokee Nation, that if a
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regul atory taking turns out in some

unantici pated way, a reg -- I'msorry, a

regul ation turns out in some unanticipated way
to effect a taking, the enactnent is,
neverthel ess, constitutional because the state
al ready has a process in place that is conplete
and thorough and will provide the conpensation.

And if the property owner does go to
state court on sonething that the state or the
muni ci pality did not think was a taking and the
court says it is, the court wll assign
conpensation and the nmunicipality will pay.

JUSTICE ALITO. You're really telling
me that you would -- you're telling ne you
woul d not tell the municipality: You ought to
t hi nk about the budgetary consequences of what
you' re doi ng?

MS. FI CKEN SACHS: Well, Your Honor, |
think that -- | -- | assume that every
muni ci pality certainly in these days has to
t hi nk about the budgetary consequences of what
they're doing, but | think your question is, in
enacting a regul ation, do they have to assune
that it's going to be unconstitutional if they

don't pay upfront, because that's the argunent.
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JUSTICE BREYER. Is there -- is -- is
t here sone kind of mddle position here? |
mean, it's an unusual provision. It provides
for conpensation. And so, if the state's going
to give the conpensation, no problem And
there has to be sone nethod of finding out
whet her there is or is not conpensati on owed.

But hasn't the court said sonething
like the state systemhas to be fair to do that
thing it promses to do, and what about addi ng
speedy? | nmean, | think what people are
worried about is that, that they're tied up
forever in the state courts and then they can't
even get to federal court.

But could you say where the state
doesn't have a speedy, fair systemfor
det erm ni ng whet her there's conpensation or
not, then you can go into federal court? That
woul d be totally practical but not -- but not
beyond the words of the Constitution in this
ar ea.

M5. FICKEN SACHS: And | think that is
al ready inherent, Your Honor. And -- and we
agree in the Section 1983 test because there

has to be that reasonable, certain, adequate
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process.
And this Court has --
CHI EF JUSTI CE ROBERTS: Well, what
counts as -- what counts as speedy in the

Pennsyl vani a court systen?

JUSTI CE BREYER: Yeabh.

M5. FI CKEN SACHS: What is speedy?

CHI EF JUSTI CE ROBERTS: Yeah. [If |
file one of these cases, | -- well, in this
case, Ms. Knick says you're violating her
property rights because your rule is people get
to walk all over land to go see the old
gravestones, and she brings a suit.

How | ong woul d it take her to get a
deci si on through the Pennsyl vani a Suprene
Court ?

M5. FICKEN SACHS: Well, it would have
been over before now, Your Honor. But | think
the inportant part is where it starts because |
don't think we can assunme that the state court
woul dn't properly apply the |l aw at the outset.
The I nverse Condemmation Act of Pennsylvania --

CHI EF JUSTI CE ROBERTS: Well, the
state court -- I"'msorry, go ahead.

M5. FICKEN SACHS: But | think, to
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answer Your Honor's question, this process,
Petitioner has never even questioned as a
reasonabl e, certain, and adequate. It's far --
in some ways offers far nore renmedies and is
nore generous than the Tucker Act.

CHI EF JUSTI CE ROBERTS: Well, | don't
think that does -- | don't think that does
answer my question. | nean, you -- you --
you've litigated in these courts. How |long do
you think it would take, on average?

M5. FI CKEN SACHS: For an inverse
condemation action to go through the -- the
determ nation? Two years perhaps, because
they're entitled to i nmedi ate appeal s, and
every aspect of the statute, unlike our
standard procedures, enphasizes pronptness.

Every stage al ong the way, assigning a
board of reviewers, holding a hearing,
assessing the conpensation, all has to happen
promptly. This is a very, very favorable
process for the property owner.

JUSTICE ALITO Wiy would the --

M5. FICKEN SACHS: And if it weren't
-- I'"'msorry.

JUSTI CE ALITO Wuld the property
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owner be entitled to attorneys' fees if the
property owner prevailed?

MS. FI CKEN SACHS:. Yes.

JUSTI CE ALITO. Under Pennsyl vani a
| aw - -

MS. FI CKEN SACHS:. Yes.

JUSTICE ALITO -- would be entitled
to attorneys' fees?

MS. FI CKEN SACHS:. Yes.

JUSTICE ALITO Wiy do you want to be
in state court?

M5. FI CKEN SACHS: Because the state
court --

JUSTICE ALITO | nean, M. -- M.
Breemer wants to be in federal court. You want
to be in state court.

Does -- does he want to be in federal
court because he thinks the state courts are
bad? Do you want to be in state court because
you think the federal courts are bad?

MS. FI CKEN SACHS: Your Honor, |
think --

(Laughter.)

M5. FI CKEN SACHS: O course not, Your
Honor .
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JUSTICE ALITO So why do you want to
be in state court?

MS. FI CKEN SACHS: | --

JUSTI CE ALITO.  You want the hone
court advantage, right? That's what all --
that's what all litigants and | awyers want.
They want the home court advantage.

M5. FI CKEN SACHS: No, because this --

JUSTICE ALITO  No?

M5. FI CKEN SACHS: The question of how
to get into federal court relies on -- on a --
a prelimnary determnation that we've sonehow
violated the Constitution. And that's what we
don't want.

W -- the -- the Section 1983
interpretation that has been posited by
Petitioner and by the Solicitor General that
Section 1983 now doesn't require a violation,
it can just be used as an alternate
enf orcement nmechanism that is --

JUSTICE ALITO. You're telling ne that
you have no practical reason for wanting to be
in state court as opposed to federal court?

MS. FI CKEN SACHS: Wwell --

JUSTICE ALITO. It's just sone airy,
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theoretical idea you -- that -- that the state
court --

M5. FI CKEN SACHS: | --

JUSTICE ALITO -- is where this
bel ongs?

M5. FICKEN SACHS: | think there's a
-- | think there's a -- a legal reason as far

as doctrine, and there's also a practical
reason, Your Honor. | think -- doctrinally, I
think the states have -- they're -- they're the
best places to look at all these issues of
state law that involve balancing a | ot of |ocal
interests. They have an interest in shaping
state property | aw

But, as a practical matter --

JUSTI CE KAVANAUGH: Do you agree

with --

M5. FICKEN SACHS: -- you're also
talking --

JUSTI CE KAVANAUGH:  |'m -- pl ease
finish.

M5. FICKEN SACHS: 1'Ill be quick. As

a practical matter, you're also tal ki ng about
requiring local nunicipalities to, instead of

litigating cases that do cone up close to hone,
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they're -- you' re now addi ng an additi onal
benefit of litigating a constitutional
violation in a nore distant court.

And when you're tal king about a | ot of
muni ci palities and a | ot of regul ations,
potentially, you' re talking especially for --
for the Respondent here -- this is a snall
rural county, and there are many, nmany, many
I i ke them across the country, where there's a
state interest in developing the law and in
enabling these resolutions in -- in a way that
doesn't bankrupt the municipality and the
t axpayers.

JUSTI CE KAVANAUGH: Do t he
muni ci palities get a honme court advantage in
state court as conpared to federal court, in
your judgnent?

MS. FI CKEN SACHS: No, Your Honor. |
woul d say no, and | would also say that that is
this Court's role. This Court has said that
nost of its takings litigation conmes fromstate
courts of last resort.

This Court can -- can correct any
m sappr ehensi ons or m sapplications of federal

law, if this Court sees that, and -- and al ways
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has. So that --

JUSTI CE KAGAN: So the -- the -- the
difficulty, Ms. Sachs, with your position, | --
| don't think that there woul d be any
difficulty if it weren't for preclusion rules,
because if it weren't for preclusion rules, you
woul d go through the state system and if you
were dissatisfied, then you would have a
federal claim you would file your federa
claim

| think the difficulty with your
position is not WIIlianmson, which says go to
the state courts first. It's San Renob, which
says that the federal courts are going to be
appl ying preclusion rules, and the state
court's judgnent is going to be effectively
final.

So | guess, first, are we | ooking at
the wong case? But, second, you know, what

should we do with that? Isn't that a

difficulty?

MS. FICKEN SACHS: | think that --
that San Renb is -- is a great place to start,
Your Honor, because in this -- in San Reno,

this Court teed that up for Congress. This is
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an issue that Congress could address.

Congress is aware of it. They
certainly were aware of it after San Renb. But
t hey have considered it at |east three tines,
and they have rejected it.

This is sonething that Congress could
address. This Court should not be
reinterpreting the Constitution and tossing
away over 100 years of its jurisprudence to
addr ess sonet hi ng Congress shoul d address.

CH EF JUSTI CE ROBERTS: You -- you
| ove San Reno, right?

(Laughter.)

M5. FI CKEN SACHS: Would | |ove --

CH EF JUSTI CE ROBERTS: You woul d not
-- that's the last thing you would want, to get
rid of San Renp, because then we go through
your systementirely, and they say, okay, let's
start all over again. You wouldn't |ike that?

MS. FI CKEN SACHS: No. No, Your
Honor, but what |'msaying is when -- when
Justice Kagan was aski ng about how do we
address this, |I think that the way to address
it is what this Court did in San Reno, which is

clarify what the rule is. And that is a
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necessary result of the full faith and credit
statute.

JUSTI CE KAVANAUGH: \What about - -

M5. FI CKEN SACHS: Congress could
address that statute if Congress thought it
needed addressing, and they have considered it
and --

JUSTI CE GORSUCH: (kay, so San Reno is
goi ng nowhere. | think we've established that
in your view.

M5. FI CKEN SACHS: Un- huh.

JUSTI CE GORSUCH: \What do we do about
the fact that a -- an individual who clains the
federal governnment has engaged in a taking can
bring a claimimediately for a takings
violation in -- under the Tucker Act in federal
court, but you would have those who happen to
be the victimof state takings have to exhaust
t hese adm nistrative renedi es?

M5. FICKEN SACHS: We're not talking
about an exhaustion of adm nistrative renedies,
Your Honor. We're talking about the state
process that is the equivalent --

JUSTI CE GORSUCH:  You' re saying they

can't bring -- you're saying they can't bring a
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t aki ngs claim

M5. FI CKEN SACHS: W' re saying that
the --

JUSTI CE GORSUCH:. That is an
exhaustion requirement. How cone that applies
in state court but not in federal?

M5. FI CKEN SACHS: Because it -- | --
| think that the -- that the difference that
I"'mtrying to point out, Your Honor, is that
it's an elenment of the Section 1983 cause of
action that does not give such a claimnt an
automatic right to be in federal court because
they don't have a constitutional --

JUSTICE GORSUCH. But if it's -- so if
it comes from-- so you're saying it cones from
1983, not the Takings C ause then, right?

M5. FICKEN SACHS: | -- the -- the
Taki ngs C ause, they have an imedi ate right,
and | think in this respect --

JUSTI CE GORSUCH:  Ckay. So --

M5. FICKEN SACHS: -- there's no
di sagreenent to --

JUSTICE GORSUCH. -- so it cones from
1983? That's your position now?

M5. FICKEN SACHS: It -- the -- the --
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the fact that they do not have a federal cause
of action, yes.

JUSTI CE GORSUCH:  Ckay.

M5. FI CKEN SACHS: There -- there's --
there --

JUSTI CE GORSUCH:  Ckay.

M5. FI CKEN SACHS: Congress has not
given a --

JUSTI CE GORSUCH: \What do we do about
the fact that we've said repeatedly that there
i s no exhaustion requirement in 1983? Now
maybe there should be. And if there is, maybe
t here should be for Fourth Amendnment clains and
Fourteenth Amendnent clains too because there
are wonderful state courts capabl e of
adj udi cating the deprivation of Fourth
Amendnent rights, capable of adjudicating fully
and fairly. | think we'd all agree the
deprivation of Fourteenth Amendnent rights.

But we don't generally require that.

And if we're going to get into the
busi ness of sayi ng exhaustion here, | guess |I'm
at a loss as to why we wouldn't say exhaustion
ever ywher e.

M5. FICKEN SACHS: And -- and to try
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to answer that, Your Honor, | -- | just have to
di sagree with the -- the cal cul us of exhaustion

because it's not an exhaustion of an existing
remedy. It's the fact that they don't yet have
a cause of action. | didn't --

JUSTI CE GORSUCH: Now you keep goi ng
back. A cause of action under 19837

M5. FI CKEN SACHS: Under 1983, but
t hey do have a cause of action in state court,
which is the equival ent of the Tucker Act.
They're entitled to go to state court and get
their just conpensation. And we agree that the
injury occurs at the tinme of taking.

The question is that Congress has not
created a cause of action that would give every
takings plaintiff the right to conme to federa
court with their claim And 1331 should not be
t hat .

JUSTI CE KAVANAUGH: \What about 13317
Yes, 13 -- what about the 1331 argunent?

M5. FI CKEN SACHS: Because 1331 has --
has been always treated by this Court as for
speci al cases under state law, the -- the
unusual case that doesn't upset the

constitutional balance of authority that
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Congress has creat ed.

Al'lowi ng every plaintiff in every
taki ngs case in every county or nunicipality to
go straight to federal court would certainly
upset that balance, but it'll also -- this
woul d not be the case to even consider that
guestion, Your Honor, because, in this case,
there is no state takings claim Petitioner
never nmade a state takings claim

JUSTI CE KAVANAUGH: But -- but, in
terns of the aw on 1331, if we were to so
hol d, as the Solicitor General argues, then
Congress, of course, could trimthat back. But
their argunent is 1331, at |least as interpreted
by our precedent, does allow a certain narrow
category of state lawclains to be directly
brought in federal court, and the question is
what -- why is that wong and what probl ens
woul d that create, in your view?

M5. FI CKEN SACHS: Because every claim
that involves a federal elenment is not a case
arising under federal |aw for Section 1331
pur poses, at least as this Court has ever
interpreted it.

For the reason that it would not fall
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wi thin that special category of cases, it would
be every case. Every state case would now be
in federal court. And Section 1331
jurisdiction has been interpreted by this Court
much nore narrowy.

And, again, Congress could fix that.
Congress could enact Section 1331(a) and give
-- or whatever, and give state takings
claimants, just |ooking for conpensation, a
route straight to federal court. But Congress
has not done that. And this Court should not
do that by nodifying or creating a whole
different interpretation of federal court
jurisdiction.

JUSTI CE BREYER Wl |, suppose --
suppose you tried this: Suppose you said,
since it's San Renp, San Renp says your claim
isn't ripe until they deny you the
conpensation. And then, when they do deny you
t he conpensation, you try to go to federa
court, they say it's res judicata, and that
does seemrather unfair.

So suppose you said that once the
state indicates either through a | engthy

proceedi ng or in other ways, that there wll
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not be a speedy and fair determ nation, under
t hose circunstances the claimis ripe and
that's all you' d need, because once the claim
is ripe, you can go into federal court.

M5. FICKEN SACHS: And -- and to
answer that question --

JUSTI CE BREYER: And then suppose you
had fairly strict rules. | mean, suppose you
had fairly strict --

M5. FI CKEN SACHS: And to answer that
guestion --

JUSTI CE BREYER: Yeabh.

M5. FI CKEN SACHS: Yes, | think that
that -- that the court -- Congress could say
that. And | actually think that Section 1983

JUSTI CE BREYER: Well, why couldn't we
say that in interpreting -- in interpreting
when this unusual hybrid taking plus no
conpensati on becones ripe for adjudication?

M5. FI CKEN SACHS: You're the Suprene
Court, Your Honor --

JUSTI CE BREYER: Yeah, but |'m-- not
for one of those reasons, but | nean --

M5. FICKEN SACHS: -- but in Section
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1983 --

JUSTI CE BREYER -- ripeness is --
ripeness is a fairly -- ripeness is the kind of
i ssue that judges do deci de.

M5. FI CKEN SACHS: But -- but I -- |
t hi nk, perhaps, although you could do that, it
woul d not be necessary where Section 1983 woul d
al ready provide that claim

A claimant could say nmy state process
doesn't -- there is no existing state process
that's reasonabl e, certain, and adequate, or
they could even later at the conclusion of a
state case, perhaps, say as applied to ny case
this process was not reasonable, certain, and
adequate means to just conpensation.

That's a Section 1983 cl ai m because
it's a constitutional violation. So then we
al ready have a cause of action over which
Congress has given the federal courts
jurisdiction, and no need to -- to junp in and
reinterpret this Court's existing jurisprudence
on Section 1331.

JUSTI CE SOTOVAYOR: Do you have any --
have you given any thought to the possibility

that if you lose this case, that a 1983
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plaintiff could go into federal court and
enjoin the nunicipality fromenforcing a
regul ati on?

M5. FI CKEN SACHS: Yes, Your Honor.
And that is one of the problens, | think, that,
when we were tal king earlier about how the
muni ci palities have -- have depended on -- on
the current interpretation to -- that there is
no takings, no federal takings claimuntil
there is a violation.

CHI EF JUSTI CE ROBERTS: Well it's a
normal - -

M5. FI CKEN SACHS: The Constitution
isn'"t violated until --

CH EF JUSTI CE ROBERTS: Go ahead,
sure, no, go ahead.

JUSTI CE SOTOMAYOR: Wl |, an
injunction is a high bar because nobney can --
if nmoney can --

MS. FI CKEN SACHS: Right.

JUSTI CE SOTOVAYOR: -- nmake you whol e,
you can't get an injunction. But | can
certainly see people arguing that noney can't
make t hem whol e because whatever it is that

t hey have is uni que and not conpensabl e by
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noney, presumably.

M5. FICKEN SACHS: It certainly --

JUSTI CE SOTOVAYOR:  Sone peopl e could
argue that on sone pieces of property.

MS. FICKEN SACHS: | agree, Your
Honor, that is certainly a danger. And it is
one of the reasons why being able to rely upon
the state process to ensure that no
constitutional violation ever happens al so
prohibits or -- or shortcuts any possibility of
a Section 1983 claimseeking to enjoin a
vi ol ati on.

JUSTI CE GORSUCH:  Counsel, when we're
tal ki ng about stare decisis, not only are we --
the courts often said, of course, that noney
damages, the availability precludes injunctive
relief in just these sorts of cases.

But an additional factor for nme is
Wl liamson purported to interpret the
Constitution.

You're now not arguing that. You're
saying 1983. WIlianmson County was tal king
about the Constitution, though, at |east as |
read it.

So help me out with that, Nunber 1.
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Nunber 2, when we're | ooking at stare decisis,
this is an alternative holding. It isn't well
reasoned. It's very briefly provided. And
it's inconsistent with a |ot of other |aw
that's devel oped around it, including First
English, which this Court has held that the
deprivation of the right takes place
i nedi at el y.

So all of those factors seemto weigh
agai nst you. Wat do we do about that?

M5. FI CKEN SACHS: Justice Gorsuch
et nme go back to the -- the first part of your
guestion, which is the -- the violation under
Wl liamson County, and was WIIlianson County
tal ki ng about the Constitution or Section 1983.

And | woul d respectfully disagree
because the entire definition --

JUSTI CE GORSUCH: (kay. Assune you're
wong on that. Then what?

(Laughter.)

M5. FI CKEN SACHS: |'msorry?

JUSTI CE GORSUCH: Assuming | disagree
with you on that, then what?

M5. FI CKEN SACHS: | woul d say that

you still have to have a constitutional
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violation. And in WIlianmson County, the only
claim--

JUSTI CE GORSUCH: The precedenti al
force, you would concede, if WIIlianmson County
was interpreting the Constitution, the
precedential force is dimnished when you are
arguing only it's a matter of interpreting
1983, right?

M5. FICKEN SACHS: Statutory -- well,
actually, statutory decisis has a stronger --
yes, stronger stare decisis effect. So if it
were only constitutional, | would agree with
Your Honor.

But that, again, that's a -- that's a
supposition because the only claimraised in
W lianmson County, just |like the only claim
raised in this case, was a Section 1983 claim

And so to answer Your Honor's second
question about whether WIIianmson County was
wel |l reasoned, it is when you put it back in
t hat context.

The context was has a constitutional
viol ati on been identified? And there was no
constitutional violation because the Petitioner

t here had not been deprived of a reasonable,
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certain, and adequate neans of getting
conpensati on.

And, therefore, there is -- that that
was the -- that -- that marrying of the two
doctrines that | tal ked about before. The
Court did tal k about the constitutional
requi renents and what would violate the Fifth
Amendnent, but they found that a Section 1983
viol ati on had not occurred.

JUSTI CE KAVANAUGH: If WIIlianson
County is wong, you argue that it still should
not be overruled. Wy?

M5. FI CKEN SACHS: Your Honor, because
the -- the -- the underlying principles of
Wl liamson County are what nunicipalities have
relied upon.

JUSTI CE KAVANAUGH: And how do t hey
rely on thenf

M5. FI CKEN SACHS: They've relied upon
them by enacting litigation -- I'msorry,
regul ati ons, ordinances, statutes, know ng that
t hey cannot be attacked as unconstitutional for
failing to provide just conpensation.

They -- they know that --

JUSTI CE KAVANAUGH:  Wel |, they know
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they can be attacked in state court.

M5. FI CKEN SACHS: They can -- they
can be -- conpensation can be requested, but
t he enactnments are not rendered
unconstitutional by failing to provide just
conpensation. And that's a really inportant
di fference.

And it goes back to one of the
questions here before about -- about regul atory
takings and their difficulty.

| think it's -- it's inportant just to
keep in mnd that when this Court found in the
Mahon case in 1922, that the -- the doc -- that
sort of created the doctrine of regulatory
takings in the first place, it was agai nst an
exi sting backdrop of the Hayes case, just two
years earlier, where this Court held that a --
an inverse condemation action was a
reasonabl e, certain, and adequate nethod for
obt ai ni ng conpensati on, even where the
governnent, as it did in that case, denied that
t here was any taking.

This Court has held that many tines
since then and --

JUSTICE ALITO You've totally --
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you've totally lost me in your explanation
on -- on --

MS. FICKEN SACHS: [I'IIl --

JUSTICE ALITO -- where -- where the
muni ci pal reliance is.

M5. FI CKEN SACHS: Because if -- if
the -- if nunicipalities -- the reliance,
guess, maybe | can say it's on the front end,
Your Honor. It's not on the back end, are they

going to federal court or state court.

It's on the front end. Are their
enactments constitutional or are they not
constitutional? And we know that their --

JUSTI CE ALITO  Yeah, and that's going
to be decided if it's, you know, if the
property owner disagrees, it's going to be
contested in state court or in federal court.

| -- | don't understand the
difference. What's -- where's the reliance,
other than reliance on the fact that, well, if
we go ahead with this, at |east we're going to
get -- and -- and it's challenged, at | east
it'"s going to be in our own courts.

M5. FI CKEN SACHS: Because the basis

of the challenge would be different, Your
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Honor .

JUSTICE ALITO No, it won't. Howis
it different?

M5. FI CKEN SACHS: Because under
Section 1983, the claimis that the
muni ci pality has already violated the
Constitution. And the -- under a state inverse
condemation action, it's a claimfor -- for
conpensati on.

JUSTI CE GORSUCH: But you conceded
that there is a violation of the Constitution.
| nmean, you acknow edge that the violation of
the Constitution is conplete. So --

M5. FI CKEN SACHS: No, Your Honor. |If
| said that, let ne back up. The injury, there
is an injury --

JUSTICE GORSUCH.  Well, I -- 1 -- 1I'm
sure | heard that. And -- and I"'mquite sure |
heard that, counsel, that you said the problem
here is that there is no 1983 cause of action.

M5. FI CKEN SACHS: Correct.

JUSTI CE GORSUCH: Not that there's a
viol ation of the constitution, absence of that.

M5. FI CKEN SACHS: No. The 1983 cause

of action requires violation of the
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Constitution, Your Honor. So | -- | don't
know -- if | mssaid that, let me say it again.

A 1983 action requires a violation of
t he Constitution.

JUSTI CE GORSUCH:  Surely, but, again,
counsel, I -- 1 -- I'"'mpretty sure | heard
earlier --

MS. FI CKEN SACHS: Okay.

JUSTICE GORSUCH: -- that -- that you
acknow edge that there is a violation of the
Constitution upon the taking and the failure to
provi de conpensation. W said as nuch in First
English, right?

M5. FICKEN SACHS: No. No, only when
there is not -- yeah, where there is no process
provided. And | agree with Your Honor. If
there is no process provided, then yes. The
taki ng and the violation happen at the sane
time.

But the -- the -- the injury, that's
the taking, is not the sane as the violation.
And | think that is really inportant to keep in
m nd because | think there's been a | ot of
conflating of those two terns in tal king about

a federal takings claimversus a constitutional
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-- aclaimfor a constitutional violation.

JUSTI CE KAGAN: And, Ms. Sachs, tel
me if I'"mwong, but | understood the argunent
you were just nmaking as very simlar to the
General's argunment, at the end of his argunent,
where he said if -- if -- if M. Breener's
theory were accepted, it would put enpl oyees of
t he governnent in a very ticklish situation
because, at a nuch earlier tine, you would be
forcing enployees to say we're going to go
i nvade the Constitution. Isn't that right?

MS. FI CKEN SACHS: Yes. Correct, Your
Honor .

JUSTI CE GORSUCH: So you are adopting
t he governnent's view on this score?

M5. FICKEN SACHS: On -- on -- we --
we are in agreement with the governnent with
respect to the -- the fact that a -- an inverse
condemmati on action provi des what the
Constitution requires.

| think the Solicitor CGeneral says it
provi des what the Constitution requires, al
that the Takings C ause requires under the
Fifth Anmendnent, and yet sonehow the Solicitor

General says that's not true when a state does
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the sane thing. And that's where we greatly
di sagr ee.

The Section 1983 provides renedi es
coextensive wth the Fourteenth Amendment. The
Fourteenth Amendnent does not put greater
burdens on the state than it does on the
federal governnment.

CHI EF JUSTI CE ROBERTS: Thank you.

M5. FICKEN SACHS: And the Solicitor
CGeneral cannot have it both ways. Thank you,
Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, Ms.
Sachs.

M. Breemer, two mnutes remaining.

REBUTTAL ARGUMENT COF J. DAVI D BREEMER

ON BEHALF OF THE PETI TI ONER

MR. BREEMER: Thank you. My it
pl ease the Court:

| want to tal k about state courts real
qui ckly. One of the problens in just saying,
well, it's a wash and you can bring your Fifth
Amendnent claimin state court so what's the
problem is you can't bring your Fifth
Amendnent claimin the state court.

W liamson County says this: No Fifth
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Amendnent Taki ngs C ause cl aimexists until you
use a state law inverse condemati on process.

In federal court or state court, it
does not exist. While over in the court of
clainms it does exist. And since you have to
use that state |aw inverse condemati on
process, it's different in every state.

There are different procedures,
different rules. And until you go through al
that state |aw procedure, you don't have a
Fifth Amendnent claim But why is a Just
Conmpensation C ause different?

JUSTI CE KAVANAUGH: |s the substance
of the claimany different fromthe takings
cl ai nf

MR. BREEMER In many case it is, yes.
In state | aw i nverse condemmation cases, in
many cases it is. In many states you have to
file a wit of mandate action first before you
can bring that inverse condemation. |Inverse
condemmation requires that initial wit of
mandate action to try and invalidate. And
Section 1983 doesn't require that. And the
Just Conpensation C ause doesn't require that.

The other point | would |like to make
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real quickly is that the government doesn't
have to consider every regulation to see if
it's a taking unless it wants the benefit of

t he Cherokee Nation exception. That's a
benefit for the governnment to say, oh, we're
going to consider if it's a taking, and -- and
admt it and provide a process. That's not a
burden. That's a benefit.

It can go under the regular rule, just
i ke every other constitutional provision, and
deci de, |l ook, we're going to do this, fina
act, it may harm sone people --

JUSTI CE SOTOVAYOR:  What happens - -
what happens when the governnent says, yes, the
graveyard rmunici pality ordi nance requires
conpensation. Everybody who has sone person
living there gets conpensation.

MR. BREEMER: That's the --

JUSTI CE SOTOVAYOR:  Now, sonebody
cones in and says | have ny goldfish or nmy dog
buried there. Wy shouldn't | get conpensation
for the people who want to cone visit -- the
prior owners who want to visit the dog
cenetery? Well, that person can go to federa

court now.
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MR, BREEMER: No, | --

JUSTI CE SOTOVAYOR: Even though the
state has said we'll pay conpensation for a
t aki ng?

MR. BREEMER: |If the -- when the state
says we'll pay conpensation for a specific act,
that's Cherokee Nation. Then it -- the
entitlement is established. There's no
vi ol ation of just conpensation. The
entitlement is established. That's why there
is an exception for that rule.

JUSTI CE SOTOVAYOR: So why can't the
state just conme in and say we will pay just
conpensation to anyone who's been injured by
this so long as a state court says it's a
taking? | -- 1 don't -- it's no different than
t he gol dfi sh guy.

CH EF JUSTI CE ROBERTS: You --

MR. BREEMER: Can | answer?

CH EF JUSTI CE ROBERTS: You may -- you
may answer briefly.

MR. BREEMER  Because we're tal king
about the Fifth Arendnment. There are state
remedi es for many, many injuries, but there are

al so federal remedies.
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And the Fifth Amendnent stands on its
own in that the just conpensation is conplete
at the time of invasion. And when the United
States invades you, it should be conplete at
the tinme when the | ocal governnent invades you,
and we wouldn't have all these problens with
res judicata renoval that make the state court
option practically unviable and unpredictabl e.

CHI EF JUSTI CE ROBERTS: Thank you,
counsel. The case is submtted.

(Wher eupon, at 11: 07 a.m, the case

was submitted.)
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