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PROCEEDI NGS
(10:10 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 12-123, Horne v. Departnent
of Agriculture.

M. MConnell ?

ORAL ARGUMENT OF M CHAEL W McCONNELL
ON BEHALF OF THE PETI TI ONERS

MR. McCONNELL: M. Chief Justice, and may
it please the Court:

There's a surprising number of difficult
merits questions lurking in this case, nostly involving
whet her there was a taking, and if so, how it should be
conceptual i zed and val ued. \

JUSTI CE SOTOVAYOR: Could I -- could I just
stop you on a factual matter --

MR. McCONNELL: Certainly.

JUSTI CE SOTOVAYOR: -- because it has
confused ne. As | look at the captions of the cases,

there appear to be two different partnerships: One

partnershi p known as Raisin -- doing business as Raisin
Valley Farnms -- has M. Horne and his wife as the
partners.
Lassen Vall ey, the producer -- not the
producer, the handler -- has four other: The Hornes
3
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pl us two ot her people. So who owns the raisins? Isn't
that the first partnership of the husband and wife? And
isn't the handler a second partnership that does the
busi ness of handling?

MR. McCONNELL: The other two partners in
Lassen were Laura Horne's parents, now deceased.

JUSTI CE SOTOVAYOR: But the estates have
been substituted.

MR. McCONNELL: That's right.

JUSTI CE SOTOVAYOR: So isn't it two | egal
entities, one who owns and one who handl es? One
partnership produces, one partnership handl es?

MR. McCONNELL: The Departnent of
Agriculture did not distinguish annné t hem

JUSTI CE SOTOVAYOR: Well, | don't care if
they did or they didn't. | mean, we should know. Are
they two separate legal entities? One who produces --

MR. McCONNELL: They are separate -- they
are separate legal entities, all effectively controlled
by the same famly.

JUSTI CE SOTOVAYOR: Well, that's -- you
know, in the cat -- you get sonme |limted liability by
creating separate entities, so the creature who owns is
one partnership, and the -- and the entity that
produces, that handles, is a second one.

4
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JUSTI CE SCALIA: | assune this is one of
those difficult merits questions you were alluding to,
it doesn't go to whether there's jurisdiction, but to
whet her the claimof a taking can be asserted by the
partnership in question, isn't it?

MR. McCONNELL: That's right,

Justice Scali a.

JUSTICE SCALIA: | don't -- | don't see how
It goes to jurisdiction, which is the only question
before us.

JUSTI CE SOTOVAYOR: Well, it does to ny
m nd, because what is the claim assum ng that the
producer owns -- the producer entity owns the raisins.
What exactly is being taken fron1the\handlers? Is it
the percentage -- it can't be the raisins because they
don't own them

MR. McCONNELL: Well, Justice Sotomayor,
["'m-- I"mdelighted to preview our -- our argunent on
the nmerits on that.

JUSTI CE SOTOVAYOR: \What -- what do they
own?

MR. McCONNELL: So the -- so the --

JUSTI CE SOTOVAYOR: What is it that's being
taken fromthe handler entity?

MR. McCONNELL: The order in this case was

5
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i ssued against the -- the Hornes in their capacity as a
handl er only, so the entire fine was paid by them None
of the fine is attributable to anyone in their capacity
as a producer.

JUSTI CE SOTOVAYOR: All right. So go back.
VWhat is the -- what was taken fromthem-- you're saying
it's just the fine, that the fine is a taking or -- what
was the interest that they're claimng was taken by the
governnment? They didn't own the raisins, so they get
paid a fee for handling.

MR. McCONNELL: So -- so this is -- this is
our position, Justice Sotomayor. | think we have to
| ook at what is it that the Departnment of Agriculture
attenpted to take. So, in the denand letter fromthe
Departnent of Agriculture addressed to the Hornes, they
asked the Hornes to deliver California raisins, or the
dol l ar equivalent. So that's the fact upon which all of
this case is -- is built.

Now, what is the legal significance of that,
California raisins or the dollar equivalent? It is our
| egal position, or it will be our |egal position on the
merits that when the governnment seeks a specific
physi cal property, a res, or its nonetary equival ent,
that that is a taking of the res itself. And there's --
and there's support for that in the -- for precedent

6
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fromthis Court. The closest case is Village of
Nor wood v. Baker.

In this case, the -- the city condemed a
strip of land for the purpose of building a road. They
tried to get out of paying any conpensation by cl aim ng
t hat the abutting | andowner would gain value. That was
rejected. They were assessed $2,000 conpensation for
the taking. And then the city turned around and issued
a special assessnent against the | andowner for precisely
that $2,000. The | andowner canme back up to this Court,
and this Court held that it was a taking -- a taking of
t he | and.

And in a subsequent case just a couple of
years later, the Court described thié as a, quote
"actual confiscation of private property to public use.”

JUSTI CE KENNEDY: But you -- you began by
saying that these are nerits defenses, but you wanted to
focus first on -- on the jurisdictional question that's
bef ore us.

MR. McCONNELL: That's right. | hope it
hel ps to informthe jurisdictional question. But the
jurisdictional question is this: The Ninth Crcuit held
that nmy clients could not even raise their takings claim
on the nmerits until they had first gone to the Court of
Cl ai ns.
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| think there are three things wong with
t hat .

JUSTICE GINSBURG:. Am | right in thinking
that there is no dispute on that point, that the -- the
t aki ngs cl ai m coul d have been asserted by the Hornes as
producers in the Court of Federal Clains?

MR. McCONNELL: | think that the Governnent
no | onger disputes, although you should ask themto be
clear -- | think that they no | onger dispute that this
is not a jurisdictional client, even though they
prevailed after the petition for rehearing was filed in
the Court of Appeals --

JUSTI CE GI NSBURG: Well, jurisdictional --

MR. McCONNELL: -- on the\ground that it was
jurisdictional

JUSTI CE GINSBURG. -- jurisdictional or not,
as a practical matter, producers who are not subject to
fine as handlers, but the producers of the raisins whose
rai sins are being segregated, could they go to the Court
of Federal Clainms and say ny raisins have been taken?

MR. McCONNELL: The -- whether the claimis
bei ng brought in the capacity of producer or handler |
think is not relevant to one of our argunments, and it is
rel evant to the other argunent.

JUSTICE GINSBURG. But 1'd just |like a

8
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strai ght answer to that question. You -- you are
representing producers, and they just produce --

MR. McCONNELL: No, no. No, we're
representing people who are both producers and handl ers.

JUSTI CE GINSBURG. |'m saying
hypot hetically -- hypothetically. |Is the Court of
Federal Clains the proper forum for a producer?

MR. McCONNELL: It depends upon whether the
taki ng has been fromthemor not. |In the ordinary case,
the ordinary relationship between a producer and a
handl er, the producer is not paid for the reserve
rai sins and therefore any paynent that would cone, any
| awsuit on behalf of those raisins would go to the
producer, and that would go | think {o t he Court of
Cl ai ns.

In this case, though, the business nodel is
quite different fromthat and the producers in this case
were paid everything. They received full market val ue
for their raisins. The only people who are out any
noney in this case are the Hornes in their capacity as
handler. So that's why they are the only ones --

JUSTI CE SOTOVAYOR: But the problemis that
they weren't entitled to that noney, neaning they had to
pay it over to the producer. The producer was going to
pay them a handling fee, but that noney didn't belong to

9
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them It belonged to the producers who supplied them
with the raisins and expected paynent for them --
MR. McCONNELL: |'m not sure what --
JUSTI CE SOTOMAYOR: -- if they were sold in

t he ordi nary course.

MR. McCONNELL: |'m not sure which
noney you're -- they have not asserted any claimon any
noney. The producers have been conpletely paid off. It

I's the handl ers who have been held responsible. And the
reason they were held responsible was the follow ng

| ogic, and you see this on -- on -- on page 78 of the
judicial officer's opinion.

They were held responsi ble because in
their -- in their processing capacity, when they were
doi ng the stenmm ng, the seeding, the fum gating, the
packi ng, that this was regarded by the Departnent of
Agriculture as possession, physical possession of the
rai sins and acquisition of the raisins, even though they
never had title to the raisins.

It's the Departnment of Agriculture that has
attached to them a possessory interest in the raisins
and then assessed themthe full nonetary equival ent of
those raisins, full market value, $484,000 for the
mar ket val ue because it's -- because under this very
unusual regul atory schene the Governnent regards them as

10
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havi ng possessed the raisins even though that -- that is
not --

JUSTI CE KAGAN. M. MConnell, |I'm sorry.
Could I -- along the lines of what Justice G nsburg was

sayi ng, suppose that the Hornes had given over all the
raisins, right, but that they thought that this was

| nproper, that this marketing order was -- it was a
violation of the takings clause. Could they have gone
to the Court of Clains via the Tucker Act and said, we
want our noney back? They gave -- they gave over the
raisins, they say we're entitled to conpensation. Could
t hey have gone through the Court of Cl ains?

MR. McCONNELL: If they had -- if they had
not been paid for the raisins, they Had taken raisins to
a handl er, received no noney for them | think that they
could go to the Court of Cl ains.

JUSTI CE KAGAN: I n other words, the Hornes
did what the nmarketing order suggested they should do.
They gave over the raisins. But they said this is just

| nproper. You're saying they could go to the Court of

Cl ai ms?

MR. McCONNELL:  Yes.

JUSTI CE KAGAN: Okay. So if -- if that's
the case, | guess then the question is, why didn't they

have to go that route?

11

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. McCONNELL: They didn't -- they didn't
go that route, and the question | think is what are the
-- what are the |egal consequences of that --

JUSTI CE KAGAN: Ri ght.

MR. McCONNELL: -- because what they -- what
t hey knew was that they were not going to be conpensated
for the raisins, and therefore they came up with a --
with a plan, a business plan that they believed nade --
elimnated any handl er and nade it unnecessary for any
of the independent producers on whose behalf they're
operating to turn over raisins to the Governnent.

The plan was ultimtely rejected and we

haven't brought a -- a cert petition on it, but the plan
actually conplies with the -- with the | anguage of
the -- of the regulation, because they believe that in

their capacity as handler, as processor, that they never
acquired the raisins. "Acquisition" is the key termfor
becom ng a handl er under the rule.

And they believe that since they were sinmly
providing a service for -- for $12 a ton to their
nei ghbors, that they never acquired the raisins, they
never possessed the raisins, and therefore no one had to
conply the regul ati on.

JUSTI CE SCALI A: Well, sonme of the raisins
were their own. Sone of the raisins were their own.

12
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MR. McCONNELL: That's correct.

JUSTI CE SCALI A: At least as to that, that
woul dn't be true, right?

MR. McCONNELL: That's -- that's correct.
think that's correct.

JUSTI CE KENNEDY: Well, to get you back to
the -- the jurisdiction point, let's -- let's just
assume a hypot hetical case where a regulated entity has
to pay an exaction which it deens to be a penalty. And
let's assune it can go to the Court of Clains, but it
doesn't. It waits until the penalty's assessed and t hen
when the penalty's assessed it says, this is a taking.
That -- is that the case that you want to di scuss with
us today? \

MR. McCONNELL: That's right. \When the
underlying order would be a taking and they have been
assessed noney because they didn't conmply with the
t aki ng, we believe they can challenge that as a taking.
And both under the AMAA procedures, which are excl usive,
| think that they have to go through the -- through the
Departnment of Agriculture and then to the district
court, but I also think under the principles of the --
announced by this Court in of the Apfel decision that
they are entitled to a renmedy in the district court.

JUSTI CE G NSBURG:. M. MConnell, would you

13
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explain the -- if they were just handlers and weren't
producing any raisins, if they were just handlers, do

t hey have a claimand where? And if they were just
producers -- | take it fromthe question | asked and the
gquestion Justice Kagan asked that if they were just
producers, the raisins got set aside, they were paid for
only the ones that went to market, they could go to the
Court of Cl ains.

But now they're just handlers, as this
entity is for nost of the raisins that are invol ved,
sone 80 percent, right? |It's only about 20 percent is
their owm. So, could this work for sonmeone who was | ust
a handl er, doesn't produce any raisins?

MR. McCONNELL: So if théy are just a
handl er - -

JUSTI CE Gl NSBURG:  Yes.

MR. McCONNELL: -- as the Departnent of
Agriculture treated them as far as the Departnent of
Agriculture is concerned they are only a handler. They
are required to raise -- exhaust their clainms before the
Departnment of Agriculture and then chall enge the order
in the district court.

JUSTICE GINSBURG:. What I'm-- I'mtrying to
understand is this schene. Apparently it wasn't enough
just to be a handler or just to be a producer. The

14
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claimthat you' re nmaking turns on the coincidence of

bei ng both the producer and a handl er.

MR. McCONNELL: | don't think that that's
so. | think that we -- that the Hornes ought to prevail
on either -- in either of their capacities.

JUSTI CE G NSBURG. So any handl er, any
handl er coul d be maki ng the sanme cl ai nf

MR. McCONNELL: Any handl er who has a
busi ness nodel that is simlar to this. But nost
handl ers --

JUSTI CE G NSBURG. But what do you nean
by -- what's the business nodel that's simlar to this?

MR. McCONNELL: So nobst handlers, if they're
i n conpliance with the order, they téke all the raisins
fromthe producers, they only pay for -- for the free
pool of raisins. They don't pay for the reserve raisins
and they never have any interest in the reserve raisins.
In this case, the Hornes did not operate that way.
The -- the producers received full value for all of
their raisins.

So the producers are -- are not in the case.
They have no standing. They have no pocket book injury.
The -- the entire pocketbook injury in this case is
borne by the Hornes in their capacity as a handler.

JUSTI CE SOTOVAYOR: |'m sorry.

15
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MR. McCONNELL: In response to --

JUSTI CE SOTOVAYOR: I n the Horne nodel, the
handl ers buy, buy the free raisins and then pay the
producers, is that what it --

MR. McCONNELL: That's correct.

JUSTI CE SOTOVAYOR: Oh. So that's the
difference in this nodel; they don't take title to the
raisins i s what you' re saying?

MR. McCONNELL: Exactly. And the Hornes
believed that this would nean that they were not
handl ers.

JUSTI CE SOTOVAYOR: All right. Let nme --
let me --

MR. McCONNELL: And that\-- and they were
found to be handl ers anyway.

JUSTI CE SOTOVAYOR: What is -- what is the
value in permtting a party who doesn't own property to
rai se a taking claimon behalf of other people?

Meani ng, doesn't the system have an interest in ensuring
t hat people conmply with their |legal obligations, and to
t he extent that you choose to violate the | aw the way

t hey have here, that the fine is punitive and not
conpensatory. Meaning you don't own the raisins, but
you were obligated to put raisins aside for soneone

el se. You were their agent and you failed to neet a

16

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

Governnent obligation that was independently on you.

MR. McCONNELL: No.

JUSTI CE SOTOVAYOR: So | go back to ny
question: What was the taking? Since you didn't own
the raisins, the taking is the fine is what you want to
call the taking.

MR. McCONNELL: The taking is what the
Gover nnent demanded, which was either give me your house
or give ne your noney, give ne your raisins or give us
the nonetary equival ent.

JUSTI CE SOTOVAYOR: But they're not your
rai sins.

MR. McCONNELL: By the time -- by the tinme
this order was enforced, the raisins\mere gone and so as
a practical matter, only one of those two alternatives
was left as a matter of tin ng.

JUSTI CE ALI TGO Well, but in answer to

Justice G nshurg' s question that -- you said the
producers could go to the -- the Court of Federal Clains
to contest the taking of -- producers could go to

contest the taking of raisins.

MR. McCONNELL: If they had not been paid
for the raisins.

JUSTICE ALITO If they had not been paid
for it.

17
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MR. McCONNELL: Right.

JUSTICE ALITO. But are you -- does that
mean you do not think that the AMAA wi t hdraws Tucker Act
jurisdiction?

MR. McCONNELL: It withdraws Tucker Act
jurisdiction only for handlers. So if we're talking
about pure producers --

JUSTICE ALITO Only for handl ers.

MR. McCONNELL: -- pure producers do not go
to the -- don't have to go through the AMAA process.

JUSTI CE SCALI A:  VWhy? Why -- why does it
wi t hdraw for the one and not the other?

MR. McCONNELL: These New Deal -era prograns,
Justice Scalia, are sonmewhat -- the ﬁurpose I s somewhat
obscure --

JUSTI CE SCALIA: No, | don't nean the
policy. | don't nean the policy reason. What in the
| aw | eads you to that concl usion?

MR. McCONNELL: Ch, well, this is

straightforwardly set forth in the -- in the -- in
Sections 14(a) and 15(a) of the AMAA. | don't think
that's in dispute. So only producers are -- are

regul ated by this program Only producers have a right
to go through their renmedies in the Departnent of
Agriculture. Only producers have to do that. It's --

18
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it's a -- it's conpletely a producer --

JUSTI CE GI NSBURG. You said --

MR. McCONNELL: I'msorry, I'msorry.
Excuse me. Each of those was -- please substitute the
word "handler” for each of those. I1t's only the
handl ers that are regul ated under this -- under this
program

So, and -- and ny clients were treated as
handl ers. They believed that they were not. But it is

the Departnment of Agriculture that has attached this --
this status to them And it's -- it's | think quite a
Catch 22 for the Governnent to conme along and say,

al t hough we are fining you $700,000 in your capacity as
a handl er, you're not a handler for ﬁurposes of
chal l enging the legality of that order.

JUSTICE BREYER: |I'mjust trying to get to
what you're arguing about. And | mght be off base by
now. | feel |ike handlers, purchasers, raisins, |ike an
ol d Abbott and Costello novie. | just want to see if
["mright. Tell nme. Just say you're wong and | don't
go into it further.

There -- there are sone people, they've been
-- they are either -- they have sonme raisins, all right.
And these particul ar people, whomthe Departnment has
said have acquired the raisins, it said they acquired

19

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

the raisins. And so they're there with sone rai sins,
and then the Governnment says: Do this thing with your
raisins. And they don't want to do it, so they don't.
They don't do it even though the |aw says do it.

And then they say the lawis
unconstitutional and, noreover, you fined us a huge
amount of nmoney and we don't want to pay it because the
|l aw i s unconstitutional, and we consider that noney to
be paid. Call it a fine, call it what you want. W
consi der we shouldn't have paid it and now we want it
back and we want conpensation and we think it's a taking
and where do we go. Can't we make that argunment in the
Ninth Circuit? It's sonething like that; isn't that
what we're arguing about? \

MR. McCONNELL: That's al nost exactly right.

JUSTI CE BREYER: But not quite.

(Laughter.)

MR. McCONNELL: Wth -- with one detail
different --

JUSTI CE BREYER: Yes?

MR. McCONNELL: -- which is that this is the
proceedi ng here that deci des whether they have to pay.
They have not yet paid the fine.

JUSTI CE BREYER: (Okay, okay. So we
shoul dn't have to pay because this is al

20
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unconstitutional. And -- and now what's your argunent?

MR. McCONNELL: So they're raising a
defense. It isn't that they are -- it isn't that
they're getting -- trying to get it back.

JUSTI CE BREYER: And then the Ninth Circuit
says go to the Court of Clainms. And you say no, we
don't have to go to the Court of Clains.

MR. McCONNELL: But that detail actually is
quite inportant, because, renenber, you can't even go to
the Court of Clainms unless you are seeking damages for
an actual violation that has already taken place. W
could not go to the court -- the Hornes could not go to
the Court of Clainms right now \What the Governnent says
I's that they should pay the $700,000\fine first and then
go to the Court of Clainms to get it back. And that is
exactly what this Court said in Apfel, is a, quote,
"pointless set of activities that Congress could not
possi bly have" --

JUSTI CE KAGAN: That's true --

MR. McCONNELL: -- "have contenpl ated.™
JUSTICE KAGAN: | think that's true, M.
McConnel |, as to part of the fine, that part of the fine

falls under Apfel, but not the other part. As to the
conpensation part, it seens to ne you have a pretty
decent Apfel argument. But as to the penalty part, |
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don't really understand how the Apfel argunent would go.

It seens to ne that as to the penalty part,
the key thing is that if they had handed over the
rai sins, they could have gone to the Court of Feder al
Cl ains and had the conpensation done there. And the
fact that the Governnent is penalizing themfor not
conplying with the marketing order does not fall within
the rational e of Apfel.

MR. McCONNELL: Well, the nost pertinent
case for that part of the fine, for the penalty part, is
M ssouri Pacific Railroad v. Nebraska. So this is the
case where the railroad was told by the State to do
sone -- sonme expensive work, the railroad says no, that
woul d be a taking if we were required to do that. There
IS no conpensation available and so they don't do it.
They're fined $500.

That gets up to this Court and an opinion by
M. -- Justice Holnmes, the Court holds that that is a
taking and that the railroad is entitled to chall enge
the taking in the formof the fine. So for -- for the
penalty portion, the punishnent portion of the fine,

M ssouri Pacific Railroad is actually the nore pertinent
deci si on.

Whi ch conmes back -- | don't think I fully
answered all the variants of Justice Sotomayor's
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guesti on.

JUSTICE BREYER: All | was trying to do was
to get you on the basic argunent, which you started
with, which is why is there -- why was the Ninth Circuit
wrong when they said they had no jurisdiction to hear
this, that rather, they had to go -- you had to go to
the --

MR. McCONNELL: May | tick off the three
reasons?

JUSTI CE BREYER:  Yes.

MR. McCONNELL: One is it has nothing to do
with jurisdiction.

Second, the Tucker Act does not apply to
cases where -- where there is a defeﬁse bei ng | odged to
a nonetary exaction. That's Apfel as suppl enented by
M ssouri Pacific Railroad.

And third, even if that were not so, the
AMAA di spl aces the Tucker Act and they were required to
exhaust their renmedi es before the Departnent of
Agriculture and take their case to the district court in
whi ch they are residing.

JUSTI CE SCALI A: \What was the first? |
forgot the first already. Wat was the first?

MR. McCONNELL: The first is that it isn't
jurisdictional and therefore it should not have been
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raised --

JUSTI CE SCALI A:  What -- what isn't
jurisdictional ?

MR. McCONNELL: The -- the requirenent to go
to the Court of Clainms when you -- when you need to is
not jurisdictional, that that's a matter of remedy, that
Is, it's -- it's the equitable principle that you may
not pursue your case for an injunctive relief when
t here's an adequate renedy at | aw.

JUSTI CE SOTOVAYOR: M. MConnell, in --
in -- if the producers had decided to challenge this as
a Tucker Act violation, they would have had to hand over
the raisins? O could they have just held on to the
rai sins and said, |I'm not handing it\over until | get
just conpensation?

MR. McCONNELL: So had they held on to their
own raisins and sold them | assune, you don't -- not
just left themrot, if they had sold them then the
Departnment of Agriculture would have called them a
handl er, because anyone who sells raisins is called a
handl er, and then they would be fined in their capacity
as a handler and it would be a sonmewhat sim|l|ar case to
t his one.

JUSTI CE SOTOVAYOR: All right.

MR. McCONNELL: Maybe an easier one than
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this one.

JUSTI CE SOTOVAYOR: Well, the point is that
under a normal takings claim you have to hand over your
property, you've |ost the value, and you want the
Governnent to pay it back to you, correct?

MR. McCONNELL: Not necessarily correct.
There are a whole string of cases in which property
owners raise takings as a defense rather than turning
over the property. Kaiser Aetna is perhaps the nost --
best known recent case, but out of an adm nistrative
context, there's the Florida Power & Light case. Penn
Central was -- was like this. Loretto v. Tel epronpter
is like this.

There's a whole string o{ cases. The
Government thenselves cite six such cases, nost of them
fairly old, for this proposition. So there's nothing
unusual about bringing a -- a defensive takings claim

M. Chief Justice, unless --

JUSTI CE GINSBURG. M. MConnell, | don't
want to encroach on your rebuttal time, but one
mysterious thing. The first time around, the Ninth
Circuit decided this case on the nmerits. So if you're
right, | take it, we remand and then they adjudicate the
nmerits of the takings claim But they already did that.

MR. McCONNELL: Yes, Justice G nsburg. And
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they did that on a ground that we think is manifestly
I nconsistent with this Court's precedents. W were
prepared to -- we were trying to get an en banc revi ew
and were prepared to conme to this Court fromthe nerits
determ nation

We were bl ocked from that because the
Government, after the petition for rehearing was fil ed,
cane up with calling this a jurisdictional argunent,
raised this objection for the first tinme; and the Ninth
Circuit panel accepted their view, issued a new opinion
stripping out the entire nerits and substituting this
jurisdictional holding that is producing so nuch
enj oynment for us this norning.

(Laughter.)

MR. McCONNELL: May | reserve the renmnining
time? Thank you.

CHI EF JUSTI CE ROBERTS: Thank you,
M. MConnell .

M . Pal nore?

ORAL ARGUMENT OF JOSEPH R. PALMORE

ON BEHALF OF THE RESPONDENT

MR. PALMORE: Thank you, M. Chief Justice,
and may it please the Court:

l'd like to start where Justice Sotomayor
started with Petitioner's counsel, because any takings
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anal ysis needs to begin with a careful identification of
what property was allegedly taken. Petitioners in this
case have actually advanced two different theories about
what property of theirs was taken. What taking is at

I ssue here? Raisins and noney.

We think both takings clains fail for
threshol d reasons, but they're different threshold
reasons that call for different analysis.

JUSTI CE KAGAN: M. Palnore, before you do
that then, haven't you conceded the point that this is
not jurisdictional?

MR. PALMORE: We agree that the failure to
go to the Court of Clainms is not properly viewed as a

jurisdictional defect. W did invoke Ninth Circuit

precedent bel ow stating that it was jurisdictional. And
sone of this cases -- this Court's cases put it in
ri peness terms, which is an Article Ill concept. So

t here has been confusion --

CHI EF JUSTI CE ROBERTS: When did you first
rai se the argunent that it was jurisdictional?

MR. PALMORE: In our opposition to the
rehearing petition.

CHI EF JUSTI CE ROBERTS: And now you are --
now you are changi ng back again and saying it's not?

MR. PALMORE: There was Ninth Circuit
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precedent holding that it was jurisdictional, and we
relied on that and there is certainly | anguage fromthis
Court --

CHI EF JUSTI CE ROBERTS: You relied on that
when you got to rehearing. You didn't rely on that
before you went before the Ninth Circuit, right?

MR. PALMORE: That's correct.

We think -- we think this is properly viewed
as a substantive defect in the claim so in a sense the
Ninth Circuit inits initial panel decision ruled for
t he Government on a substantive defect one, there's no
taking. And what it did on rehearing in our view,
al though it attached the wong |abel to it, it
substantively was correct in conclud{ng t hat there was
substanti ve defect nunber two --

JUSTI CE KAGAN: But M. Palnmore, if you are
conceding now that this is not jurisdictional, it seens
to nme that your Tucker Act argunent as a substantive
argunment, | nean, has been waived. You didn't raise
that argunment until the rehearing petition.

MR. PALMORE: That would certainly be
sonething that -- that the Ninth Circuit could consider
in the event there were a remand here. But the Ninth
Circuit did decide it. The substance of its bottomline
conclusion was correct and all of its analysis was
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correct. It sinmply used the wong words, so we think it
IS here.

JUSTICE SCALIA: I'mreally confused. You
are saying there ought to be a remand here because the
guestion is not jurisdictional, which is just what your
friend says, right?

MR. PALMORE: Well, the Ninth Circuit --

JUSTI CE SCALI A: So the two of you are in
agreenent it ought to go back to the Ninth Circuit, they
should do it on the nmerits, and -- and if that's wong,
we can review that.

MR. PALMORE: |f that happens, of course, as
Justice G nshurg pointed out, the consequence for us is
they reinstate the prior panel opinién, i n which --

JUSTI CE SCALI A: That may well be, but --

MR. PALMORE: |'mnot going to resist too
strenuously that kind of remand, but they did decide it.
And noreover, they decided sonmething separate, which is
at JA-305 they said sonething different, which is the
ki nd of threshold defect in the takings claimturning on
raisins, which is there is a capacity problem

So there are two problens with the raisin
claims, a capacity problem and a just conpensation
problem The capacity problemis this: In 2002, after
havi ng been strictly raisin producers since 1969,

29

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

entering into a market where there was a reserve
requi rement from the beginning, they knew what they were
getting into, they decided to adopt a new busi ness
nodel , as Petitioner's counsel says. But, as was found
bel ow, they adopted a business nodel that was an
intentional, willful attenpt to evade regul atory

requi rements in order to secure an unfair conpetitive
advant age.

But what they did was they took on the
obligations of a handler. They becane raisin handlers
in 2002. And what canme with that status were a series
of regulatory obligations that apply only to handlers
and under the AMAA can apply only to handlers: The
requi rement to have raisins inspected, t he requirenent
to file truthful reports, the requirenent to make
records avail able, and the requirenent to separate out
raisins into what's called free tonnage and reserve
tonnage, any raisins processed, it doesn't matter who
owns t hem

Those are handl er-specific regul atory
obligations that were inposed upon them and they
vi ol ated every single one of themwlIfully and
intentionally in order to secure an unfair conpetitive
advant age.

And what the USDA did was inpose penalties

30

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

on themfor the violation of |aw that attached to them
only as raisin handlers. And then they invoked the
judicial review proceedings in Section 14 that provides
a judicial review nmechanismonly for handl ers.

JUSTI CE SCALI A: Yes, but part of that
penalty was, you know, your raisins or your life, right?
| mean, it was --

(Laughter.)

JUSTI CE SCALIA: -- you don't have to pay
the penalty if you give us the raisins.

MR. PALMORE: That's not correct,

Justice Scalia. They have to give the raisins.
M. MConnell referred to demand letters --

JUSTI CE SCALI A:  You neaﬁ they -- Is that
right, they have to give the raisins?

MR. PALMORE: They are under a regulatory
obligation to provide the raisins. |f they violate that
regul atory obligation, they are subject to sanctions.

JUSTI CE SCALI A: Ckay. So --

MR. PALMORE: One conponent --

JUSTI CE SCALI A: -- that amounts to the sane
thing, your raisins or the penalty, right?

MR. PALMORE: No, but it's not a choice.

And | think that's very inportant to point out. There
were actually two different demand letters.
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M. MConnell referred to a demand |etter saying your
rai sins or your noney. There was an initial demand

| etter saying: You are a handler; you have to conply;
we're going to cone get the raisins. The second demand
|l etter said: We showed up -- literally it says: W
showed up with our truck, you didn't provide the

rai sins, so now you have got to provide the cash
equi val ent.

And there were also going to be, as there
wer e, separate regul atory proceedi ngs brought agai nst
them for violating those -- those obligations. Not just
the failure to reserve, but all these handl er-specific
obligations. They filed false reports. They didn't
make rai sins avail able for inspectioﬁ.

There were a whol e host of regul atory
violations that were at issue here, and when they
I nvoked the handler review action in the district court
they could assert defenses as a handler. But, for
I nstance, anot her producer -- producers can't invoke
these judicial review schemes. Another producer
couldn't have intervened in that action to assert its
producer claim

JUSTICE ALITO As this case stands as it
cones before us, is there a claimthat they -- that
noney -- the Governnment is trying to take noney from
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t hem wi t hout just conpensation?

MR. PALMORE: That was certainly not how we
understood the claimto be litigated below. That's not
how the Ninth Circuit thought -- understood the claim
We have been tal king about the claiminvolving the
raisins, which fails for a to capacity reason and a just
conpensati on reason

JUSTICE ALITO Is that an issue we should
decide or is that an issue that the Ninth Circuit should
deci de, whether there is a takings claimfor noney?

MR. PALMORE: That was certainly not decided
bel ow, so a remand -- to the extent that this was
preserved, a remand woul d be possible outconme there. W
t hi nk, though, that that clain1suffefs from separate --
separate threshol d defects.

JUSTICE ALITO. Al right. |If we assune for
t he sake of argunent that there is such a claim why

does that not fall within Apfel?

MR. PALMORE: Well, we think that -- for
several reasons. First of all, the Apfel opinion that's
referred to is just a plurality. [It's not been adopted

by the Court. Second of all, the Apfel analysis relied
on this one-for-one, dollar-for-dollar concept. That
was a critical part of the plurality's discussion there,
and it thought that it would sinply be a pointless
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exercise for Eastern Enterprises to be required to pay
the premum and then to go to the Court of Federal
Clainms and get the exact same anmount of noney back.

JUSTICE ALITO Don't they claimthat --

MR. PALMORE: We suggested that there are a
whol e host of reasons --

JUSTI CE ALITO. Before you |eave that, don't
they claimthat the entire anount that is assessed
against themis a taking? Now, maybe they are w ong.
That the entire ampunt assessed against themis a taking
wi t hout just conpensation? Maybe they are wong, but
isn't that a nerits question?

MR. PALMORE: That's -- that's -- they are
clearly wong about that, and | -- bdt | think however
you characterize that defect, it defeats this
dol | ar-for-doll ar pointless exercise point that Apfel --

JUSTI CE KAGAN:  Well, why is that a
necessary part of Apfel? Wy didn't Apfel just nean
when we are dealing with cash you don't have to go to
the Court of Clainms? So even if -- you know, you can
have a discussion in the district court about whether
it's not dollar-for-dollar and it should be di scounted
in sone way.

But why should the fact that its
dol l ar-for-dollar nmean -- why is that a requirenent, as
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opposed to just it's cash and so the question of, IliKke,
you know, handing sone -- handing it all over and
getting some back, that can be done in the district
court rather than making sonebody file a separate suit?

MR. PALMORE: Well, | think there were two
t hings going on in Apfel and there were really two
di stinct reasons why the plurality in Apfel thought that
there was no requirenent to go to the Tucker Act there.
One was that it thought that in a statute |ike that,
that sinply allocated benefits and burdens anong private
entities, Congress would not have intended there to be
conpensation available in the event that there were a
t aki ng.

And that was actually thé Governnent' s
position in that case and the Apfel plurality cited to
t hat portion of the Governnent's brief. And it cited
cases in its discussion that weren't dollar-for-dollar
or even cash transfer cases in which the Court had gone
to the nmerit of takings clains wthout consideration of
a Tucker Act renedy.

Then there is the second idea, which is the
cash transfer idea. And we think that the
dol l ar-for-doll ar aspect of that was inportant to the
plurality's analysis because it viewed that as evidence
t hat Congress woul d not have intended the Tucker Act to
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be depl oyed, because it would have been a pointless
exercise. So it really went to what Congress's intent
was.

Here, of course, for nyriad reasons, that
dol | ar-for-doll ar anal ysis breaks down.

JUSTI CE BREYER: No, no, but there's a
simlar -- i nmean, it seened to nme, again sinplifying,
that underlying this their clients think this whole
raisin programis unconstitutional. Wat it does is it
takes raisins that we grow, in effect throws themin the
river. And in the thirties, that was done to raise
rai sin prices.

And they think as a matter of policy that
just hurts people by raising prices,\and as a matter of
constitutional law it takes raisins from some people
t hat belong to them and uses them for this bad purpose.

Okay, that's their view of it, something |ike that,

isn't it?

MR. PALMORE: Yes.

JUSTI CE BREYER: Fine. So they're making
t hat kind of constitutional claim Now, | would think

if all you told nme was that and | knew not hi ng about al
t hese statutes, | would say that's the kind of claim

t hat should be nade in a Federal district court, period,
not the Court of Clainms. Because their governnment isn't
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going to conpensate them for anything. That's agai nst
t he whol e point of the program

Either this programis valid or it isn't.
And if it isn't, sonme authoritative set of courts should
tell us that. So | have a feeling this is sonmehow not a
right fit with the Court of Cl ains.

Now, you explain to nme why that purely
instinctive feeling at this point is conpletely wong.

MR. PALMORE: Sure. Justice Breyer, we've
now shifted back to the -- the first theory about the
property, which is the raisins. Wat they could have
done in 2002, would they have been a producer of
rai sins, solely a producer of raisins for decades, at
any point during -- between 1969 and\2002, t hey could
have gone to the Court of Clains and said, this reserve
requi rement, the taking of ny raisins, | want my just
conpensati on.

That is not just a renmedy, as M. MConnell
suggests, it is a constitutional condition on the taking
of private property for public use. As long as there's
just conpensation, there sinply is no violation. So
that's why --

JUSTI CE SCALI A: That couldn't be what the
statute neant. | think that's what Justice Breyer says.
Did -- did Congress create a statute in which we're
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going to take your raisins and then you can go to the

Court of Clains and get your noney back. | nean,
that -- that surely is not what Congress contenpl at ed.
The -- the whole notion of the programis you can't get

your noney back in the Court of Clains.

Now, if you're raising a constitutional
obj ection, that's sonething else. That should be done
in district court. But to say that Congress
contenpl ated, you know, we'll take your raisins and then
you sue in the Court of Clainms, they give you your noney
back. That's a weird statute.

MR. PALMORE: Justice Scalia, | have two --
two responses to that. First of all, these clains have
been litigated in the Court of Clainé; t he Evans case,
the Cal - Al nrond case, both of which we cite in our brief.
Rai si n producers, or in the Cal-Alnond case it was an

al mrond producer, went to the Court of Clains and said

this reserve requirenent is a taking, | want my noney.
And they lost; the Court of Clains -- correctly, in our
view -- held that there was no taking.

That said, we do agree that it is actually a
cl ose question whet her Congress woul d have intended
conpensation to be provided in a situation like this one
In the event the raisin reserve programwere found to be
a taking. We've said -- we've said in our brief, we do
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view that as a close question, although on bal ance, we
think that the proper answer is that there is a

remedy -- or, sorry, there is just conpensation
available in the Court of Cl ains.

But there are cases, Justice --

JUSTI CE SCALI A: And you -- you think that's
a close question? You think that the way the statute is
supposed to operate, once it is held that this is an
unconstitutional taking, is that every year, the
governnment takes the raisins and every year, the grower
goes to the Court of Clains and gets the noney back for
the raisins. |Is that the programthat Congress
antici pat ed?

MR. PALMORE: Well, we dé agree that it's a
cl ose question for the --

JUSTICE SCALIA: | don't think it's close at
all. That's a crazy statute. Every year we're going to
take raisins and every year we're going to pay you in
the Court of Clains. What's the purpose of that?

MR. PALMORE: Well, of course, Congress
didn't think this was a taking. And it -- and it built
considerable adm nistrative flexibility into the
statute, and at the end of the day, that's what
convi nces us that Congress would not have intended to
precl ude conpensation in the Court of Clainmns and to --
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to opt for an injunction instead, because the Secretary
of Agriculture has wide latitude to adjust.

So the conpensation woul dn't be paid year
after year, as your hypothetical suggested. The program
could be adjusted. A reserve requirenent is only one
way of conplying with the kind of supply control
provi sions of the statute. There are any nunber of
opti ons avail abl e.

But I'd also point out that in this Court's
precedence in Monsanto and Regional Rail, those were
both statutory schemes which had their own conpensation
mechani sm as does this one, this reserve raisins that
producers do get paid sonmetines for themin a smaller
amount. Those were cases in which tﬁe statutes did have
conpensati on nechani snms, and this Court held that the
Tucker Act was avail able as kind of a suppl enmentary
conpensation in the event --

JUSTICE GINSBURG. M. Palnore, am!|l
I ncorrect in thinking that the Governnent is saying,
handl ers cannot raise the constitutionality of the
Rai sin Marketing Order? You've told us that the
producers can go to the Court of Clains. What about the
handl ers? They're at |east being fined for violating
the Act, and it's their position that the whole thing is
unconsti tutional .
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Can they raise the constitutionality of the
whol e arrangenent defensively, or they sinply can't
rai se the constitutionality of the Act?

MR. PALMORE: Justice G nsburg, | think this
goes back again to the property question. |If the claim
is that it's unconstitutional because it takes
producers' property, they can't raise that in this
proceeding. |If the property is the raisins, they can't
raise that in this proceeding. They need to -- to
conply and go to the Court of Clains for conpensation,
whi ch neans there has been no -- in the event there's a
taking, it's a constitutional taking because just
conpensation is provided.

JUSTI CE Gl NSBURG.  But i{ woul d be --

MR. PALMORE: If the claim-- if the claim
is that the noney that was taken fromne, the fine, that
itself is a taking, then we think that claimcan and
must be brought in the context of the AMAA proceedi ng.
That was not how the Court of Appeals understood the
claimhere to be, and there's no precedent for the idea
that a fine for violation of |law can be articulated as a
taki ng of the | awbreaker's property w thout just
conpensation. | haven't seen any case that -- that
stands for that proposition and that would be quite
remar kabl e.
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JUSTI CE KENNEDY: But then you just -- but
then you just lose on the nerits. What the Ninth
Circuit says, they can't even argue this.

MR. PALMORE: Well, Justice Kennedy --

JUSTI CE KENNEDY: I thought that what we
were going to deci de was whet her or not, assum ng you
can go to the Court of Clains, you nust go to the Court
of Clainms, can you prefer to wait, have a penalty
assessed agai nst you and say this is unconstitutional,
it's a taking. Your position is you can't say that. |
don't understand why. Oher than, if you want to talk
about Wl lianmson and so forth, we can get into that.

MR. PALMORE: But, Justice Kennedy, the --
the Ninth Circuit didn't understand {he taking claimto
be that the fine for ny violation of law is a taking of
my nmoney. That's not how the Ninth Circuit understood
the claim so they didn't analyze it in that way.

They understood the claimto be that the
taki ng of producers' raisins is a taking, and we
lawful |y resisted it because it was an unconstitutional
taking. The Ninth Circuit correctly rejected that
because there was nothing unconstitutional about it
because it was not w thout just conpensation.

The Tucker Act is the just conpensation.
This Court has held --
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JUSTI CE BREYER: The just conpensation, |
take it, in the programis supposed to conme fromthe
fact that raisin prices go up. Wether the poor
children with their noses pressed to the glass, because
they can't pay the raisins, their parents are the ones
who are paying the conpensation. And certainly not the
t axpayer, he's not going to pay it, and maybe the other
producers will pay sone who get gypped or sonething, |
don't know. But | can't believe that Congress wanted
the taxpayers to pay for a programthat's going to nmean
t hey have to pay higher prices as consumers.

MR. PALMORE: Justice Breyer, and that goes
to the -- to the nmerits of the case.

JUSTI CE BREYER:  No, no.\ No, it doesn't go
to the nmerits. It goes to whether or not it makes sense
to think that the Court of Clains has something to say
about this. And suppose we did this. Suppose we said,
given the fact that you filed your thing, whatever it
was, you know, |ate, and the -- and the light of this
very enlightening discussion which has been hel pful, we
think that this is the kind of program and challenge to
the program where there isn't going to be a remedy
really in the Court of Clains and they ought to go ahead
in the Ninth Circuit, and in light of all these
enlightening things that we'll wite, you just decide
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the nerits of -- is that -- now, |'m sure you're going
to say that's absolutely terrible, it won't work at all
So tell nme why not.

MR. PALMORE: Well, Your Honor, of course,

t he consequence of that is they reinstate our prior
victory in the prior panel opinion --

JUSTI CE BREYER: No, no, we'd say -- we'l
say given the way that we've tal ked about the program
perhaps it's best to consider this matter fully.

MR. PALMORE: Well, they did consider the
matter fully. In the initial opinion, they said there's
no taking here.

JUSTI CE BREYER:  Yes.

MR. PALMORE: So all of {he di scussion we're
havi ng here is about -- is predicated on the idea that
if there were a taking, would conpensati on be avail abl e
in the first place.

JUSTI CE SOTOVAYOR: Excuse ne. Can | --

MR. PALMORE: We agree there's no taking.

JUSTI CE SOTOVAYOR: All right. It alnost
seens to ne, and I'll ask M. MConnell when he gets up
at rebuttal, that there is sonme sort of due process

chal | enge going on here that's been created by the

| abels they did in this new situation -- in this new
busi ness venture. |In the normal situation, the handler,
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|"m being told, would actually have title to the

rai sins, and they would pay the producers for the

raisins. So there would be property taking.

In that situation, where the handl ers

actually own the property, would they be able to raise a

t aki ng def ense?

VR. PALMORE: No, because of

t he way t hat

the statute and the regulatory programworks. If the

handl er is actually buying raisins fromthe producer,

t he handl er never takes title to the reserve rai Sins.

And he doesn't pay for the reserve raisins. He takes

title to the free-tonnage raisins and the title to the

reserve raisins passes as a matter of law fromthe

producer to the Raisin Adm nistrative Commttee. The

handl er never owns those raisins.

JUSTI CE SOTOVAYOR: So they are m ssing a

busi ness opportunity, because they can't

t hose raisins. And yet you' re asking --

take title to

MR. PALMORE: They woul d never pay for

those -- they would never pay for those raisins because

they can't take title. They can't lawfully take title

to those raisins. Now - -

JUSTI CE SOTOVAYOR: This really does sound

tome -- and I think that both Justice Scalia and Breyer

now are being nore and nore convinced --
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a place to challenge this schene.

MR. PALMORE: And there absolutely is.

JUSTI CE SOTOVAYOR: \Whether it's a taking --
whet her there's a takings claimf

O the handl er, because the handler is being
asked to do things --

MR. PALMORE: But the handler's property is
not being taken, and that's critical. There are
separate takings clains that handl ers have advanced
that -- that could be asserted through this process.

For instance, there was a case called Lion Raisins from
the Federal Circuit that we cite in our brief, in which
the i ssue was that the handler provided bins to store
the raisins, and he didn't get his b{ns back. Okay?

That was a handl er takings claim and that
had to be asserted in the context of this handler review
scheme. But the handl er doesn't own the raisins under
this schene.

JUSTI CE SCALI A: That's -- that's a nerits
guestion again. | nean, it's not a question of whether
you -- you can resist on the basis of a takings claim
It's a question of whether you are going to w n.

MR. PALMORE: No, Justice Scalia, | think it
goes to the scope, the capacity question that we were
tal ki ng about before, because the statute is quite clear
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in section 608c(13)(B) that this schene does not

regul ate producers in their capacity as producers. And
i f soneone wants to take on both roles, they will be
regul ated only as a handl er.

So the regul atory obligations that applied
to Petitioners when they adopted this business nodel
were handl er-only regul atory obligations, and then this
is a handler judicial review proceeding. That's a very
narrow nmeans of decision here that avoids sone of these
ki nd of conceptual questions about the nature of the
Taki ngs Cl ause, which is that this claimsinply doesn't
belong in this proceeding.

But there's no unfairness or no due process
I ssue here at all, because they -- iﬁ 2002, when -- when
Petitioners decided to engage in this, these regul atory
violations in order to secure an unfair advantage over
their conpetitors, as was found by the ALJ at JA41, at
t hat point they could have sought conpensation for the
past 6 years of raisins that they had provided. They
didn't do it.

| don't understand why they didn't do it.
They left that claimon the table. And to the extent
t hey wanted to claimgoing forward, they could have
continued to use conpliant handl ers and sued every nonth
for conpensation in the Court of Clains.
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JUSTICE ALITO. Did | understand you to say
a couple mnutes ago that if the case were renmanded, you
woul d be entitled to win on the reasoni ng of the panel
opi ni on?

MR. PALMORE: The prior panel opinion,
Justice. If -- if there was a remand on the basis that
the Ninth Circuit m sunderstood this as a jurisdictional
Article Ill defect, and then the Ninth Circuit were to
find waiver, what the Ninth Circuit presumably would do
woul d be to reinstate its first panel decision, which we
think was al so correct and held that there was no taking
here. There are two --

JUSTI CE KAGAN: M. Pal nore, what would be
wrong -- would anything be wong -- ﬁﬂth a-- wth a
di sposition of this Court that went sonmething |like this:
Everybody agrees that this is not a jurisdictional
I ssue, including the Governnment, so they got that w ong.

Now, as to this whol e business about the
Tucker Act and whet her the Tucker Act provides a renedy,
t he Governnment only started tal king about that in a
petition for rehearing en banc, and the Governnent can't
do that. You know, it can't introduce an argunent |ike
this in a petition for rehearing en banc. So that's
wai ved.

And now, the Ninth Circuit can go and try to
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figure out whether this marketing order is a taking or
it's just the world's nost outdated | aw.

(Laughter.)

MR. PALMORE: That would certainly be an
avai l abl e option, or the Ninth Circuit could decide for
itself whether there had been a waiver.

But there's a separate issue in that there's
this capacity issue, which is a separate point that the
Ninth Circuit made at JA305, when it pointed out that
this was a producer claim and that's sonmething that was
strictly a producer claimand wasn't -- wasn't a fit for
this handl er review action, and that's sonething that
could al so be considered on remand.

But the consequence of tﬁis -- of that would
be for the -- the Court to inpose its -- if it found a
wai ver, to rule for us for separate nmerits reasons.

We do view the Tucker Act -- the failure to
seek just conpensation -- as a nerits defect in the
Petitioners' claimhere. So even putting this capacity
probl em aside, there is sinply -- there's no defense.

M. MConnell says this can be raised as a defense. But
there is no defense if all you show is that there has
been a taking of private property for public use, full
st op.

JUSTI CE BREYER: \What does the word
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"acquire" mean. There is some opinion here which says
t hese handlers acquired the raisins. Wat is -- what's
t hat about ?

MR. PALMORE: "Acquire" is a defined term
and it includes to possess. So they took to --

JUSTI CE BREYER: Like | essees or sonething,
bai | ees?

MR. PALMORE: There was no question under
the regul atory scheme here that Petitioners were
handl ers. And in fact, there's a surprising --

JUSTICE BREYER: | -- no, no. | just wanted
to know what the word "acquire" --

MR. PALMORE: "Acquire" -- "acquire" is
defined to include a nunber of thingé, including to
possess. And a handler is anyone who sells raisins.
There was no nmystery about this. And in fact at pages 8
t hrough 11 of our brief, we cite conmunication after
communi cati on where USDA - -

JUSTI CE BREYER: Now, can an acquirer of ny
car, for exanple -- | don't know. Forget that.

JUSTI CE SCALI A: A bail ee?

(Laughter.)

JUSTI CE BREYER: Can they -- can they
assert a takings claimattaches to the car? It sounds
| i ke a standi ng questi on.
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JUSTI CE SCALI A: Yeah, | suppose a bail ee
could, a bailee of the car.

MR. PALMORE: No, | don't think a bailee
could. | think the owner would have to assert that
claim right.

But "acquire" is a defined term and as this
case conmes to this Court it's accepted. The Petitioner
has not sought cert on the underlying regulatory
findings. |In fact, their argunents -- they were told
ahead of tine that they were conpletely wong over and
over and over again, and then they |ost that claimat
every level, twice within the Departnent of Agriculture,
in the district court, in the court of appeals. They
| ost on that regulatory claim \

This wasn't a good faith m sunderstandi ng.

If you |l ook at JA41, the ALJ found that this was a

w llful and intentional, know ng violation of regul atory
requi rements, because they were able to undercut their
conpetitors by not playing by the rules. So this
doesn't present any kind of due process --

JUSTI CE BREYER: But still, it mght if
they're acquirers -- but they are acquirers, okay? They
think this programis unconstitutional because it takes
sonme ot her people's property, all right? So those other
people are in a very special relation to them Those
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ot her people are really close. And it may be they have
standing to assert those other people's clains. And if
t hey do have standing to assert those other people's
claims, why can't they make the argunent that way?

MR. PALMORE: | -- | disagree that they have
standing to make those ot her people's clains. And al so,
Petitioners haven't argued, haven't made any third-party
st andi ng argunent here.

But -- this Court's requirenents are quite
strict for third-party standing. You have to have a
close -- a close relationship, and | don't think a nere
arm s-1ength comercial relationship would count.

JUSTI CE KENNEDY: Suppose they did have
standing. Could they raise the claiﬁ?

MR. PALMORE: I f --

JUSTI CE KENNEDY: You say no.

MR. PALMORE: Well, they have -- they
certainly have standing as producers to raise the claim

JUSTI CE KENNEDY: Let's assune they have
standing. Could they raise the claim--

MR. PALMORE: Yes, that --

JUSTI CE KENNEDY -- that this is an
unconstitutional taking?

MR. PALMORE: In the Court of Clains,
absol utely, as producers.
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JUSTI CE KENNEDY: No, no. In the
adm ni strative proceeding where they are charged with --
where a penalty is being assessed agai nst them

MR. PALMORE: | think that they would have
standing, but it's still a claimthat's beyond the scope
of this narrow specific judicial review proceeding. |
think it's a different problem

CHI EF JUSTI CE ROBERTS: | have to say -- |
think it cones with |less than good grace for you to
criticize the other side for not having raised a
particul ar argument. But | do want to clarify that you
have no objection at this point for reversing the Ninth
Circuit on the ground that they erred in saying that
this -- they should have di sm ssed oﬁ jurisdictional
grounds.

MR. PALMORE: Well, I'"mnot going to resist
that too strenuously, -- but I think if they did decide
t he question, they decided it correctly. It was a
t hreshol d defect. Their analysis was all correct. So |
think that's before the Court.

But yes, we -- we frankly acknow edge and we
acknow edged in our brief that we did not -- we did
suggest below that this was a jurisdictional defect.
Ninth Circuit authority said that it was and we relied
on that. We now believe that it's best understood not
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as a jurisdictional defect, but as a substantive defect
in the clainms, not sinply a choice of renedies issue, as
Petitioners suggests, because choice of remedy suggests
that there has been a constitutional wong and that we
need to decide what renedy is going to be available, an
i njunction or danmages.

JUSTI CE SOTOVAYOR: The short answer is,
yes, reach the nerits only if I win. That -- that's
really what you want us to do.

MR. PALMORE: Well, we -- we think you could
reach sonme of the nmerits. W think that the narrow
di sposition here is the capacity --

JUSTI CE SOTOVAYOR: No, no, no. | need to
ask you this question, because do yod want us to reach
the nerits if we're going to have you | ose? You got to
want one or the other. Do you want us to reach the
merits, period, is really the question.

MR. PALMORE: Yes. Qur position is that

we're not acquiescing in a -- in aremnd. W think you
can affirm and you should affirm However, | do
recogni ze --

JUSTI CE SOTOVAYOR: Do you think we should
reach the nmerits, which is a very different question?

MR. PALMORE: Well, it depends on what you
mean by "nmerits.”
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(Laughter.)
JUSTI CE SOTOMAYOR: Only if you win, right?
MR. PALMORE: There is the taking -- no.

There is the underlying kind of takings claim that

there was -- was there a taking here at all. And that's

not before the Court. | don't think anyone suggests
that that's before the Court. But we do -- we do think
that there are a series of other threshold defects in
the claimthat this Court could -- could rely on.

CHI EF JUSTI CE ROBERTS: Thank you,
M. Pal nore.

M. MConnell, you have 3 m nutes remining.

ORAL ARGUMENT OF M CHAEL W McCONNELL
ON BEHALF OF THE PETIT{ONERS

MR. McCONNELL: 1'd like to make two qui ck
points. One is that | believe that the Governnent has
essentially conceded here in this argunment and in their
brief that the Tucker Act does not apply. They have
told us that the Tucker Act does not apply on page 50
and repeated here when Congress could not have
contenpl ated a conpensation. Now, in addition -- and
their only answer to that is to say, first, that

Congress didn't think it would be a taking, which in

Regional Rail, this Court said is not the question.
And secondly, that if -- if there's one --
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we shoul d get paid once, conpensation once and then the
adm ni strator's going to cancel the program which is no
answer at all. Either the statute contenpl ates
conpensation for everybody or it contenplates it for
nobody. | think they have effectively conceded that the
Tucker Act does not apply.

JUSTI CE SOTOVAYOR: Well, they've conceded
that it doesn't apply to handl ers.

MR. McCONNELL: To handlers. And --

JUSTI CE SOTOVAYOR: Yes, and so they've
conceded there is no --

MR. McCONNELL: And the second issue |
wanted to tal k about so is this capacity issue.
Certainly, we have standing. When . it's not
third-party standing. All of the noney cones out of our
pocket, yes, we have standing. And secondly, we
certainly -- and then that is in our capacity as
handl er .

Essentially, the Departnent of Agriculture's
view is that during those couple of days when the
rai sins are going through our packing plant, that we
acqui red them and possessed them during those couple of
days and that we should have given themtheir -- their
share. That's raisins, that's not noney. But by the
time they get around to enforcing that and so forth, the
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rai sins are gone and now the noney stands in -- stands

in for the raisins. But that is a taking claim W

think it's a -- it's a straightforward taking claim

under -- under Norwood and M ssouri Pacific Railroad,

that's a nerits question. But in any event, it is not a

probl em of capacity. Whatever m ght be, that taking,

that taking is in the capacity as a handler.

Those are ny two points.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(Wher eupon, at 11:10 a.m,

above-entitled matter was submtted.)
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