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DEFENDANTS- APPELLANTS- CROSS APPELLEES ! PRI NCl PAL BRI EF
| NTRCDUCTI ON

Plaintiff filed this suit seeking mllions of dollars in
al | eged danages from seven vol unteer nenbers of the State of
Hawai ‘i Land Use Comm ssion - Vladimr Devens, Kyle Chock, Thomas
Contrades, Lisa Judge, Normand Lezy, Nicholas Teves, and Ronal d
Hel | er — because these individuals dared to vote on quasi -
judicial Conm ssion business in a way that plaintiff did not
like. Plaintiff did not individually sue two other Comm ssioners
who voted in plaintiff’s favor.

The individual Conm ssioners are entitled to absol ute quasi -
judicial imunity and qualified inmunity. They filed a notion to
dism ss on that basis.

But the district court refused even to consider the notion

! The conpl aint named as defendants: STATE OF HAWAI | LAND USE
COWM SSI ON, VLADIM R P. DEVENS, in his individual and officia
capacity, KYLE CHOCK, in his individual and official capacity,
THOVAS CONTRADES, in his individual and official capacity, LISA
M JUDGE, in her individual and official capacity, NORMAND R
LEZY, in his individual and official capacity, N CHOLAS W TEVES,
JR, in his individual and official capacity, RONALD |I. HELLER
in his individual and official capacity, DUANE KANUHA, in his

of ficial capacity, and CHARLES JENCKS, in his official capacity.
The present nenbers of the Land Use Comm ssion (and the dates
their ternms end) are Kyle Chock (6/30/2014), Ronald I. Heller
(6/30/2014), Chad MDonal d (6/30/2015), Shel don Biga (6/30/2016),
Tom Contrades (6/30/2013), Lance |Inouye(6/30/2016), Jaye Napua
Makua (6/30/2014), Ernest Matsunura (6/30/2013), and Nicholas W
Teves, Jr. (6/30/2013). These persons are automatically
substituted for official capacity defendants. The State Land Use
Comm ssion and official capacity defendants are collectively
referred to as the “Conm ssion” or the “LUC.” Individual
capacity defendants are collectively referred to as “individual
Comm ssi oners.”
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on the nmerits. Instead the court declined to rule based on
Pul | man abstention, thereby consigning the seven individual
Comm ssioners to years with the shadow of this |awsuit hanging
over their heads.

This decision was and is wong. The federal courts shoul d
not abstain. The district court should have ruled - and this
court should rule - that individual Comm ssioners are inmune from
personal liability and entitled to dism ssal of all clains
agai nst them personally.

l. JURI SDI CTlI ONAL STATEMENT

A. DI STRI CT COURT JURI SDI CTl ON

Plaintiff filed its conplaint in state court. ER 79.2 The
conpl ai nt contained federal |aw clains, including clains nmade
pursuant to 42 U.S.C. § 1983. Defendants properly renoved. ER
69. The district court had jurisdiction pursuant to 28 U. S.C. 88
1331, 1343, and 1441.

B. APPELLATE COURT JURI SDI CTI ON

This court has jurisdiction pursuant to 28 U. S.C. 88 1291
and 1292(a)(1).

Section 1291 of U S. Code Title 28 grants this
court jurisdiction over “final decisions” of
the district court. Ordinarily, the denial of

a noti on under Federal Rule of G vil
Procedure 12(b)(6) would not constitute a

’Excerpts of the record (ER) exceed 75 pages and wll be
submtted in two volunes per Circuit rule 30-1.6(a). The first
vol ume contains only the decision to be reviewed. Docunents in
t he second volune are arranged by file date in chronol ogi cal
order beginning with the nost recent filing date. The docunents
are pagi nated beginning with page 1. 00
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“final decision.” The district court's denial
of absolute and qualified i nmunity, however,
is a “final decision” for 8 1291 purposes
because these imunities are imunities from
suit, not just from damages. See Mtchell wv.
Forsyth, 472 U.S. 511, 525, 527, 105 S.C
2806, 86 L.Ed.2d 411 (1985).
al -Kidd v. Ashcroft, 580 F.3d 949, 956 (9th Cr. 2009), rev'd on
ot her grounds and remanded, 131 S. . 2074 (2011).
“The district court’s decision to abstain under Pullman is
i medi at el y appeal abl e under 28 U. S.C. 88 1291 and 1292(a)(1).”
Porter v. Jones, 319 F.3d 483, 489 (9th Gr. 2003).
C. FILING DATES ESTABLI SHI NG TI MELI NESS OF APPEAL
The district court’s order was entered on March 30, 2012.
ER 1. Defendants appealed on April 25, 2012. ER 24. The appeal
was tinely pursuant to FRAP 4(a)(1)(A).
D. FINALITY OR OTHER BASI S FOR APPEAL
The appeal is froma final order. al-Kidd v. Ashcroft, 580
F.3d 949, 956 (9th Cr. 2009), rev'd on other grounds and
remanded, 131 S. . 2074 (2011). In addition or in the
alternative, the order is interlocutory and appeal able. Porter v.
Jones, 319 F.3d 483, 489 (9th Cr. 2003).
1. STATEMENT OF THE | SSUES PRESENTED FOR REVI EW
1. Wether the district court erred by refusing to rule on
i ndi vi dual Comm ssioners’ right to absolute (quasi-judicial)
immunity and qualified imunity, thereby consigning the
i ndi vi dual Comm ssioners to years with the shadow of this |awsuit

hangi ng over their heads.
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2. \Wether individual Conm ssioners are entitled to
absolute (quasi-judicial) immunity with respect to a deci sion
made by way of a contested case hearing where under Hawai ‘i | aw
“performng an adjudicatory function [] is inherent in a
contested case hearing.”

3.  Wether individual Conm ssioners are entitled to
qualified imunity.

I11. STATEMENT OF THE CASE

A. NATURE OF THE CASE

Haw. Rev. Stat. chapter 205 establishes a statew de zoning
reginme that is overseen by the Hawai ‘i State Land Use Comm ssion.
Anmong its other duties, the Conm ssion considers requests to
amend | and use district boundaries (i.e. change the zoning) of
parcels larger than 15 acres. Haw. Rev. Stat. 8§ 205-3.1 (Cum
Supp. 2012).

More than twenty-four years ago, the Conm ssion
conditionally changed the |and use district boundary of a 1060
acre parcel of land fromagricultural to urban. Conpl. § 7 8 -
11, ER 79 et seq. The conditions (as nodified by the Comm ssion)
remain unfulfilled to this day. Conpl. ¢ T 12, 13, 23, 26-29, and
37-40, ER 79 et seq.

In 2011, the Conm ssion conducted a nulti-day contested
heari ng pursuant to Haw. Rev. Stat. chapter 91. It ultimtely
voted to revert the land to its original |and use district

classification. Conpl. § ¥ 81-125, ER 79 et seq.
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Plaintiff challenged the Comm ssion’s action in a state
court adm nistrative appeal and sinultaneously brought this
action seeking damages and injunctive relief. See ER at 4,

B. COURSE OF PROCEEDI NGS

Plaintiff filed this action on June 7, 2011, in the Crcuit
Court of the First Grcuit, State of Hawai ‘i. ER 79. Defendants
removed the action to the United States District Court for the
District of Hawai ‘i on June 27, 2011. ER 69.

Def endants filed a notion to dismss on July 27, 2011. See
Docket Sheet, ER at 170 (ECF 14). The notion sought dism ssal of
all clains against the individual Conmm ssioners. The notion also
sought dism ssal of certain clains against the Conm ssion and
abstention as to a few remaining cl ai ns agai nst the Comm ssi on.

The district court refused to act on the notion at all.
| nstead, by order filed March 30, 2012, the court stayed “the
entirety of the present action pending resolution” in the Hawai ‘i
appel l ate courts of the state court challenge to the LUC s
action. ER at 3.

Def endants tinely appeal ed. ER 24.

C. DI SPOsI TI ON BELOW

The district court refused to rule on individual
Comm ssioners’ clains to absolute (quasi-judicial) imunity and

qualified imunity. ER 1.
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| V. STANDARDS OF REVI EW

“We review de novo the district court's
refusal to grant inmmunity at the pleading
stage in a 8§ 1983 action.” Mrley v. Wl ker,
175 F.3d 756, 759 (9th G r.1999). A

all egations of material fact are taken as
true and construed in the |ight nobst
favorabl e to the nonnoving party. See id. The
burden of showing that imunity is available
is upon the official who seeks it. See id. A
conpl aint should not be dism ssed unless it
appears beyond a doubt that the plaintiff can
prove no set of facts in support of the claim
that would entitle the plaintiff to relief.
See id.

Mshler v. dift, 191 F.3d 998, 1002 (9th G r. 1999).
We review a decision to abstain and stay
proceedi ngs under Pullman for abuse of
di scretion. Cnema Arts, Inc. v. Cark
County, 722 F.2d 579, 580 (9th Cr.1983).
Abst ai ni ng under Pull man constitutes an abuse
of discretion when the requirenents for
Pul | man abstention are not net. Id. at 582;
C-Y Dev. Co. v. City of Redlands, 703 F.2d
375, 377 (9th Cir.1983).
Porter v. Jones, 319 F.3d 483, 491-92 (9th Cr. 2003).
V. STATEMENT OF THE FACTS
On Novenber 25, 1987, Signal Puako Corporation (SPC) filed a
petition to reclassify approximately 1060 acres of land in
Wai kol oa on the Big Island (the Property) fromthe agricul tural
district into the urban district. Conpl. 1 T 8 and 9, ER 79 et
seq.
Under Hawai ‘i law, the Comm ssion is charged to consider
such a request. Pursuant to that authority, the Conm ssion

approved the petition on January 17, 1989. Its approval was
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subj ect to various conditions. Anmong other things, the
Comm ssion required that 60% of the proposed 2760 housing units
(1.e. 1656 units) be “affordable.” Conpl. T 11, ER 79 et seq.

SPC transferred the Property to Puako Hawai ‘i Properties
(PHP) which filed a notion to anend the Comm ssion’s origi nal
order and reduce the total nunmber of housing units to 1550. The
Commi ssi on approved the notion on July 9, 1991. Anong ot her
conditions, the Conm ssion required that the devel opnent include
at | east 1000 affordable units. Conpl. ¥ T 12 and 13, ER 79 et
seq.

The project basically went nowhere for a decade or nore. At
sonme point PHP transferred the Property to plaintiff. On
Septenber 1, 2005, plaintiff filed a notion to anend the 1991
order, seeking again to reduce the affordabl e housing conponent.
Compl . § 23, ER 79 et seq.

The Conmm ssion granted the notion and filed its amended
order on Novenber 25, 2005. The order was conditioned on
plaintiff submtting certificates of occupancy for at |east 385
new af fordable units no later than Novenber 17, 2010. Conpl. T ¢
26-29, ER 79 et seq.

Plaintiff informed the Comm ssion that it could not and
would not tinely neet this condition. The Conm ssion therefore
i ssued an order directing plaintiff to show cause why the
Property should not revert to its former |and use classification

for failure to conply with conditions. Conpl. § Y 37-40, ER 79
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et seq. The Comm ssion’s action was specifically authorized by
Haw. Rev. Stat. 8 205-4(g) (2001):

The comm ssion may provide by condition that

absent substantial comrencenent of use of the

| and in accordance with such representations,

t he conm ssion shall issue and serve upon the

party bound by the condition an order to show

cause why the property should not revert to

its fornmer land use classification or be

changed to a nore appropriate classification.

After extensive hearings, notions practice, and neetings,
Compl. § 1 44 and 45, ER 79 et seq, the Comm ssion orally adopted
the OSC at its April 30, 2009, neeting. Conpl. § 50, ER 79 et
seq. But, before entering a witten order the Conmm ssion
conditionally rescinded the OSC by order dated Septenber 28,
2009. Compl. 9 ¥ 60 and 61, ER 79 et seq.

On July 1, 2010, the Conm ssion voted to keep the OSC in
pl ace and hold additional hearings with respect to it. Conpl. 1
75, ER 79 et seq.

After nonths of additional filings, notions, neetings,
hearings, testinony, and evidence (Conpl. ¢ ¥ 81-124, ER 79 et
seq), the Comm ssion adopted its April 25, 2011, order reverting
the Property to its original agricultural classification for
violation of conditions. Conpl. § 125, ER 79 et seq.

Plaintiff sought state court judicial review of the
Commi ssion’s decision to revert. ER at 4. State court Judge
El i zabeth Strance ruled in favor of plaintiff on March 6, 2012.

ER at 5. As explained in her witten order and findings of fact

and concl usi ons of |aw, Judge Strance reversed and vacated the
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Comm ssion’s decision to reclassify plaintiff’s |and back to
agricultural use. She concluded that the Comm ssion’ s deci sion
viol ated chapters 205 and 91 of the Hawaii Revi sed Stat utes;
plaintiff’s right to due process under the Fourteenth
Amrendnent of the United States Constitution and article I,
section 5, of the Hawaii constitution; and plaintiff’s right to
equal protection under the United States Constitution and the
Hawai i constitution. See Judge Ml lway’'s anal ysis of Judge
Strance’s ruling. ER at 5.

Def endant s appeal ed the ruling. However, the Hawai ‘i
I nternmedi ate Court determ ned that the judgnent was not final
under Hawai ‘i | aw and procedure. The |ICA s unpubli shed
order, dated COctober 18, 2012, may be accessed at

http://ww. courts. state. hi.us/opinions and order s/ opi ni ons/ 20

12/ / oct. ht m

A final judgnment was entered in the state case on
February 8, 2013. Defendants appeal ed on February 14, 2013.
AV/ SUMVARY OF THE ARGUMENT

Pul | man abstention is an extraordi nary and narrow
exception to the duty of a district court to adjudicate a
controversy. None of the factors needed to apply it are present
here. The district court deprived individual Comm ssioners of
the benefit of their immunity defenses by refusing even to
consi der those defenses.

| ndi vi dual Conmm ssioners are entitled to quasi-judicial
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absolute imunity. It is undisputed that they acted by way of a
contested case hearing which under Hawai ‘i law is a judicial type
of proceedi ng.

In addition or in the alternative, individual Conm ssioners
are entitled to qualified i nmunity because they were not plainly
i nconpetent in deciding the judicial issues before them

State law principles of absolute immunity are the sane or
simlar to federal |aw so that individual Conm ssioners are
entitled to absolute immunity as to all state |aw cl ai ns agai nst
t hem personal |l y.

Hawai ‘i state |law affords individual Conm ssioners a
qualified privilege pursuant to both statute and case | aw t hat
covers any cl ai magainst themunless they acted with a nalicious
or inproper purpose. There is and can be no plausible allegation
of such a purpose. The individual Conm ssioners are entitled to
prevail based on state law qualified privilege.

VI 1. ARGUVENT

A. THE DI STRI CT COURT ERRED BY | NVOKI NG PULLMAN ABSTENTI ON
AS TO CLAI M5 AGAI NST | NDI VI DUAL COW SSI ONERS

Pul | man® abstention “is an extraordinary and narrow
exception to the duty of a district court to adjudicate a
controversy.” Wl fson v. Brammer, 616 F.3d 1045, 1066 (9th Cr
2010) (citations and punctuation omtted).

“I'n order to give due respect to a suitor's choice of a

federal forumfor the hearing and decision of his federal

10
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constitutional clainms, Pullnman abstention should rarely be
applied.” Porter v. Jones, 319 F.3d 483, 492 (9th Cr. 2003)
(citation and punctuation omtted). The Ninth Grcuit applies a
three factor test. The court nmay “abstain under Pullman only if
each of the following three factors is present”:

“(1) the case touches on a sensitive area of
soci al policy upon which the federal courts
ought not enter unless no alternative to its
adj udi cation is open, (2) constitutional

adj udi cation plainly can be avoided if a
definite ruling on the state issue would
termnate the controversy, and (3) [the
proper resolution of] the possible

determ native issue of state lawis
uncertain.” Confederated Salish, 29 F. 3d at
1407; accord Canton, 498 F.2d at 845.

ld. “[T]the absence of any one of these three factors is
sufficient to prevent the application of Pull man abstention.”
| d.

I n our case none of these factors supports abstention as to

i ndi vi dual Conmm ssioners in their individual capacity.

The district court discussed the first factor as foll ows:

The N nth Grcuit has consistently held that
“land use planning is a sensitive area of
social policy that neets the first

requi renent for Pullman abstention.” San
Reno Hotel, 145 F.3d at 1105 (quoti ng
Sinclair Gl Corp. v. Onty. of Santa
Barbara, 96 F.3d 401, 409 (9th Gr. 1996),
and citing Sederquist v. Gty of Tiburon, 590
F.2d 278, 281-82 (9th Gr. 1978), and Rancho
Pal os Verdes Corp. v. Gty of Laguna Beach,
547 F.2d 1092, 1094-95 (9th dGr. 1976)). See
also VH Prop., 622 F. Supp. 2d at 962. This
case directly inplicates | and use pl anni ng,

® Pull man Railroad Commin v. Pullman Co., 312 U.S. 496 (1941).

11
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as Bridge is asking this court to determ ne
whet her an action taken by the
Hawai i Land Use Conmm ssion viol ated vari ous
federal constitutional rights. The first
Pul l man requirenent is therefore satisfied.
This correctly states Ninth Circuit precedent. |[|ndeed,
def endant s thensel ves made t hat exact point when arguing that the
court ought to abstain as to the taking claim®* But a ruling on
absolute immnity did not require the district court to “enter”
the “sensitive area” of |land use planning. A ruling on absolute
i munity does not address the nerits of the issue. Whether the
Comm ssion was right or wong nmakes no difference. The only
thing that matters is whether - as a matter of federal |aw —
i ndi vi dual Comm ssioners’ functions are sufficiently anal ogous to
t hose perforned by judges to warrant absolute imunity.
The point nay be sharpened by imagining the decision to

revert the land to agricultural designation had been nade by a

state judge after trial. Certainly the district court would not

* Defendants invoked Pullman but only as to the takings claim
agai nst the State. Defendants never suggested Pull man abstention
as to clains against the individual Conm ssioners. The district
court clearly understood the limted scope of defendants’
argunment. She stated the limts correctly in her decision:

Def endants argued in their notion to

dism ss that, anong other things, this
court should abstain and stay Bridge’s
federal takings claimpursuant to Railroad
Comm ssion of Texas v. Pullman Co., 312 U. S.
496 (1941), given the pending admnistrative
appeal . Then, after Judge Strance rul ed,

Def endants argued that Pull man abstenti on no
| onger appli ed.

Deci sion at 6.

12
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have paused to consider what kind of case the state court judge
was ruling on. It would be beyond di spute that the state judge
was entitled to absolute imunity and the district court woul d
have so rul ed.

In our case it may not be beyond doubt that the individual
Comm ssioners are entitled to absolute imunity (we argue that
below). But they — just like a state court judge — are entitled
to a ruling. *“Judges have absolute imunity not because of their
particular location within the Governnent but because of the

special nature of their responsibilities.” Butz v. Econonou, 438
U S 478, 511 (1978). The district court erred by refusing to
rul e.

There is another reason that the first Pullman factor is not
present. Here “no alternative to its adjudication is open.”
Absol ute and qualified inmunities “are immunities fromsuit, not
just from damages. See Mtchell v. Forsyth, 472 U S. 511, 525,
527, 105 S. Ct. 2806, 86 L.Ed.2d 411 (1985).” al-Kidd v.
Ashcroft, 580 F.3d 949, 956 (9th Cr. 2009), rev'd on other
grounds and remanded, 131 S. C. 2074 (2011).

The only way these i munities can be given effect is by
ruling on themnow. A decision to defer neans that the

immunities are “effectively lost.” Mtchell, 472 U S. at 526. By

subj ecting individual Conmmi ssioners to this suit — potentially

13
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for years® — abstention strips themof the critical benefit of
immunity. This is not sinply hypothetical. At |east one

i ndi vi dual Conm ssi oner has al ready been deni ed nortgage
refinanci ng because of the pendency of this suit.

The second Pull man factor requires that “constitutional
adj udi cation plainly can be avoided if a definite ruling on the
state issue would term nate the controversy.” That factor is
al so not present. Plaintiff sued individual Conm ssioners before
Judge Strance ruled in its favor. There is no basis whatsoever
to believe that plaintiff would sinply give up if the Hawai ‘i
appel l ate courts reversed that ruling.

The district court relied on an older Nnth Grcuit case
that it read to state a nore rel axed version of this second
factor. In GY Dev. Co. v. City of Redlands, 703 F.2d 375, 377-78
(9th Cir. 1983) this court said:

I n anal yzing the second requirenent, we have
expl ai ned that “[t]he assunption which
justifies abstention is that a federal
court's erroneous determi nation of a state

| aw i ssue may result in premature or
unnecessary constitutional adjudication, and
unwarranted interference with state prograns
and statutes.” Pue v. Sillas, supra, 632 F.2d
at 79. A state |law question that has the
potential of at |east altering the nature of

the federal constitutional questions is thus
an essential elenment of Pullmn abstention.

> Many factors affect how long it might take for the State

appel late courts to rule, but it could be a long tinme. A recent
adm nistrative |l aw case took just shy of six years from appeal to
decision by the ICA. Pila a 400 LLC v. Board of Land and Nat ural
Resources, 2012 W. 6680477, 4 -5 (Haw. App. 2012). And that case
is still not over. Pila'a intends to ask the Hawai ‘i suprenme
court to review.

14
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The district court cited the bolded part of this quotation
and relied on this case. ER at 9. Like the court in VH Prop.
Corp. v. City of Rancho Pal os Verdes, 622 F. Supp. 2d 958 (C. D
Cal . 2009) (another case the district court cited), the district
court believed that it was “possible” that a decision in state
court would avoid constitutional questions.

But even if a nmere possibility is enough under the Ninth
Circuit’s test as now stated in Porter and Wl fson (requiring
that “constitutional adjudication could be avoided by a state
ruling”), the district court overlooked the first part of the CGY
Dev. quotation. That | anguage considers the policy basis for
Pul | man abstention — avoi ding “premature or unnecessary
constitutional adjudication, and unwarranted interference with
state prograns and statutes.”

As to constitutional adjudication, we pointed out above that
a ruling as to individual Comm ssioners’ imunity fromsuit in
federal court does not involve a state |law question at all.

As to “unwarranted interference with state prograns and
statutes,” that interference arises fromfailing to rule. By
failing to rule as to individual Comm ssioner’s immunity, the
district court stood the rationale of abstention on its head.

I nstead of respecting state | aw and state | aw prograns, the
very pendency of this suit is interfering with those interests.
Any Conm ssioner, no matter how | oyal and diligent, cannot help

but be influenced by knowi ng that a decision adverse to a

15
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devel oper opens himor her to a |l awsuit seeki ng personal
liability for mllions of dollars under federal law This is
especially so where the Conm ssioner knows that — no natter
what — the federal clains will remain pending for years.

Mor eover, the same thought cannot help but deter citizens
fromvolunteering in the first place to join the Conm ssion or
nuner ous ot her volunteer state boards that conduct contested
cases.

The third Pull man factor is whether proper resolution of
the possible determnative issue of state law i s uncertain.
Again this factor is not present given the proper focus on the
cl ai m agai nst the individual Comm ssioners. The district court
erred because it lost that focus.

The “determ native issue” as to individual Comm ssioners is
not whether their decision as to state | and use | aw and policy
was correct. Rather, the determ native issue is whether their
role in maki ng the decision was sufficiently anal ogous to those
performed by judges to warrant absolute immnity. There is no
uncertainty as to state law. Even plaintiff admts the
i ndi vi dual Comm ssioners nmade their decision in a contested case.
And in doing so, the individual Comm ssioners indisputably acted
in a judicial capacity.

None of the Pullman factors are present. The district
court erred by refusing even to consider the notion on its

merits. W nowturn to those nerits and show that the district
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court should have — and this court should — grant the notion.

B. I NDI VI DUAL COW SSI ONERS ARE ENTI TLED TO ABSOLUTE QUASI -
JUDI CI AL | MMUNI TY AND QUALI FI ED | MMUNI TY AS TO ALL
FEDERAL CLAI MS AGAI NST THEM PERSONALLY

a. Individual Comm ssioners are entitled to absol ute quasi -
judicial imunity as to all federal |aw clains against
t hem personal |l y

The State of Hawai ‘i Land Use Conmi ssion is an agency of the
State, created by state statute. Haw Rev. Stat. 8§ 205-1 (Cum
Supp. 2012). Conm ssioners are “nom nated and, by and with the
advi ce and consent of the senate, appointed by the governor” for
a termof four years. Haw Rev. Stat. 8§ 26-34(a) (2009). The
governor has no power to renove conm ssioners or shorten their
termof office except “for cause . . . after due notice and
public hearing.” Haw. Rev. Stat. 8 26-34(d) (2009).

The Comm ssion was originally created in 1963. It was
tasked wth setting the boundaries of the “four major |and use
districts in which all lands in the State [are] placed: urban,
rural, agricultural, and conservation.” Haw. Rev. Stat. § 205-
2(a) (2001). That task was conpleted | ong ago. See e.g. Haw.
Rev. Stat. 8 205-3 (2001). Since then the Conmm ssion’ s nost
inportant job is to decide petitions for a change in the boundary
of a district. Haw. Rev. Stat. 8 205-4 (2001 and Cum Supp
2012) .

The Comm ssion considers all boundary changes by way of a
contested case hearing conducted pursuant to the Hawai ‘i

Adm ni strative Procedure Act, Haw. Rev. Stat. chapter 91. Haw.
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Rev. Stat. 8 205-4(b) (2001). 1In considering petitions for a
boundary change, the Comm ssion can grant or deny the petition.
It can also grant the petition subject to conditions. See Haw.
Rev. Stat. § 205-4(g) (2001):

[ Comm ssion shall] act to approve the
petition, deny the petition, or to nodify the
petition by inposing conditions necessary to
uphold the intent and spirit of this chapter
or the policies and criteria established
pursuant to section 205-17 or to assure
substantial conpliance with representations
made by the petitioner in seeking a boundary
change.

| f the | andowner does not conply with conditions, section

205-4(g) al so provides that the Conm ssion nay issue “an order to
show cause why the property should not revert to its fornmer |and
use cl assification or be changed to a nore appropriate
classification.” The Comm ssion’s authority to revert is
endorsed in Lanai Co., Inc. v. Land Use Comin, 105 Haw. 296, 318,
97 P.3d 372, 394 (2004):

But the legislature granted the LUC the

authority to inpose conditions and to down-

zone land for the violation of such

conditions for the purpose of “uphol d[ing]

the intent and spirit” of HRS chapter 205,

and for “assur[ing] substantial conpliance

wWith representati ons nade” by petitioners.

HRS § 205-4(g) . . . Consequently, the LUC

must necessarily be able to order that a

condition it inposed be conplied with, and

that violation of a condition cease.
See al so Kani akapupu v. Land Use Comin, 111 Haw. 124, 127, 139
P.3d 712, 715 (2006) (“The Hui sought to have the LUC i ssue an

order to show cause as to why the classification of the
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M dki ff/ Myers Parcel should not be reverted to conservation
district.”).

The Comm ssion instituted and deci ded the proceedi ngs
described in the conplaint pursuant to this statute and case | aw.
The i ndividual Conm ssioners are entitled to quasi-judicial
immunity for their role in doing so.

Judicial inmmunity applies no matter how “erroneous the act
may have been, and however injurious in its consequences it may

have proved to the plaintiff.” Ashel man v. Pope, 793 F.2d 1072,
1075 (9th GCr. 1986) (en banc) (citing C eavinger v. Saxner, 474
U. S 193, 199-200 (1985) (quotations omtted)). Judicial
immunity is not affected “by the notives with which their
judicial acts are perforned.” Id. at 1077-78. Judicial inmunity
is an immunity fromsuit, not just fromultinmte assessnent of
damages. Mreles v. Waco, 502 U. S. 9, 11 (1991), “Accordingly,
judicial imunity is not overcone by allegations of bad faith or
mal i ce, the existence of which ordinarily cannot be resol ved

wi t hout engaging in discovery and eventual trial.” Id.

Judicial inmmunity “is not limted to imunity from danmages,
but extends to actions for declaratory, injunctive and ot her
equitable relief.” Moore v. Brewster, 96 F.3d 1240, 1243 (9th
Cr. 1996), superseded by statute on other grounds.

The public policy that underlies judicial imunity is the
furtherance of independent and disinterested judicial decision

maki ng. Ashel man, 793 F.2d at 1078. To effectuate this policy,
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the NNnth Crcuit broadly construes the scope of judicial
immunity, which applies even if there are allegations that a
judicial decision resulted froma bribe or a conspiracy. Id.

The leading NNnth Grcuit case discussing judicial inmunity
for “agency officials when they perform functions anal ogous to
t hose perfornmed by judges” is Buckles v. King County, 191 F.3d
1127 (9th Gr. 1999).

The Buckl es owned a 10 acre property in King County,
Washi ngton. A 1990 state | aw required each county to adopt a
conprehensive | and use plan. In 1994, Buckles received notice
that King County was adopting a conprehensive plan of new zoni ng
in conpliance with the 1990 | aw. Buckles’ property would be
zoned residential, specifically “rural area” with a 5-acres
m ni mum | ot size. Buckles petitioned the King County Counci
(“Council”) for a change. Utimtely the conprehensive plan
desi gnat ed the Buckles’ property as “rural nei ghborhood” which
allowed for limted retail and commercial use. 191 F.3d at 1131.
Various groups appeal ed the conprehensive plan to the Washi ngt on
G owt h Managenent Hearings Board (“the Board”). W thout giving
notice to the Buckles, the Board determ ned that the
conpr ehensi ve plan was procedurally defective and renanded to the
Council. The Council adopted a new conprehensive plan under
whi ch the Buckl es’ property was designated the | ess desirable
“rural residential.” The Buckles appealed to the Board, which

rejected the appeal.
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| nstead of appealing the Board s decision to state court,

t he Buckl es sued the Council and nenbers of the Board, “alleging
that they were ‘victins of a zoning change,’ and stating

subst antive and procedural due process clains under 42 U S.C. 8§
1983.” 191 F.3d at 1132. Defendants renoved the case to federal
court, where the Buckles anended their conplaint to add a takings
cl ai munder the federal and state constitutions. The district
court dism ssed the clains against the Board nenbers under the
doctrine of quasi-judicial imunity. 191 F.3d at 1132.

On appeal, the Ninth Crcuit first “address[ed] whether
menbers of the Washi ngton Growt h Managenent Hearings Board are
entitled to absolute inmmunity from danages,” calling that the
“threshold matter.” The court discussed the |eading Suprene
Court case on the issue, Butz v. Econonou, 438 U S. 478, 506, 98
S.Ct. 2894, 57 L.Ed.2d 895 (1978) and not ed:

Acknow edgi ng that sone officials perform
“special functions [requiring] a ful
exenption fromliability,” the Suprenme Court
has | ong recogni zed “the need for absol ute
immunity to protect judges fromlawsuits
claimng that their decisions had been
tainted by inproper notives.” This sane
absol ute i mmunity, often dubbed quasi -
judicial immunity, has been extended to
agency officials when they perform functions
anal ogous to those perforned by judges.

191 F. 3d 1133-1134 (citation omtted).

Quoting Antoine v. Byers & Anderson, Inc., 508 U.S. 429,

435-36 (1993), Buckl es discussed the policy bases for the

doctrine and why it applies to officials other than judges:
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[t]he doctrine of judicial inmmunity is
supported by a |long-settled understanding
that the independent and inpartial exercise
of judgment vital to the judiciary m ght be
i npai red by exposure to potential danmages
l[iability. Accordingly, the “touchstone” for
the doctrine's applicability has been
“performance of the function of resolving

di sputes between parties, or of
authoritatively adjudicating private rights.”
When judicial inmmunity is extended to
officials other than judges, it is because
their judgnents are “functional [|vy]
conparab[le]” to those of judges-that is,
because they, too, “exercise a discretionary
judgnment” as part of their function.

Id. (internal citations omtted).
The court conti nued:

The principle underlying imunity for
government officials perform ng judicial
functions is the sane as that for judges:

“adj udi cations invariably produce [ ] at

| east one losing party,” Butz, 438 U S. at
509, 98 S.Ct. 2894, and if the losing party
in one forumwere allowed to maintain a civil
action agai nst the decision-nmaker in another
forum it would threaten the decision-nmaker's
i ndependence. In evaluating the defense of
absol ute immunity, the court considers

whet her the “adjudication within a[n] :

adm ni strative agency shares enough of the
characteristics of the judicial process that
t hose who participate in such adjudication
shoul d al so be i mune fromsuit for damages.”
Id. at 513, 98 S.Ct. 2894.

| d. (enphasi s added).

Buckles then identified factors to be considered in
determ ni ng whether particular officials are entitled to judicial
i mmunity:

In Butz, the Suprenme Court identified the

foll owi ng characteristics of the judicial
process as sufficient to render the role of
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the adm nistrative | aw judge “functional ly
conparable” to that of a judge: an
adversarial proceeding, a decision-naker
insulated frompolitical influence, a
deci si on based on evidence submtted by the
parties, and a decision provided to the
parties on all of the issues of fact and | aw
Id. The Court noted other safeguards built
into the judicial process, such as the

i nportance of precedent and the right to
appeal, but did not identify these safeguards
as dispositive. Wiat mattered was that
“federal adm nistrative |aw requires that
agency adj udi cations contain many of the sane
saf eqguards as are available in the judicial
process.” Id. at 513, 98 S. . 2894 (enphasis
added) .

191 F.3d 1133-1134. Cf. Mshler v. dift, 191 F.3d 998,
1003 (9th Gir. 1999):

Butz articul ated several nonexclusive
factors as being characteristic of the
judicial process and hel pful in determ ning
whet her absolute imunity shoul d be granted.
These factors -relating to the purpose of 8§
1983 imunity - include:

(a) the need to assure that the individua
can performhis functions w thout harassnent
or intimdation; (b) the presence of
saf eguards that reduce the need for private
damages actions as a neans of controlling
unconstitutional conduct; (c) insulation from
political influence; (d) the inportance of
precedent; (e) the adversary nature of the
process; and (f) the correctability of error
on appeal .

The Buckl es court anal yzed these factors and concl uded t hat
the Board nenbers were entitled to absolute imunity.

The sanme result is appropriate in our case, because the
i ndi vi dual Conm ssioners were acting in a quasi-judicial

capacity. Their decision to revert plaintiff’s property was
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required to be and was taken by way of a contested case hearing
conducted pursuant to Haw. Rev. Stat. chapter 91 and the
Comm ssion’s rules inplenmenting that chapter.
There is no dispute as to that fact. Plaintiff specifically
alleged it inits conplaint at § 40:
40. Also, the Order to Show Cause

specifically stated that “the

Comm ssion wi Il conduct a hearing on

this matter in accordance with the

requi renents of Chapter 91, Hawai

Revi sed Statutes, and Subchapters 7 and

9 of Chapter 15-15-, Hawaili

Adm ni strative Rules.”

ER at 92.
It is also clear that the Conm ssion was acting in a quasi
judicial capacity in conducting and deciding the contested case.
| n Kani akapupu v. Land Use Comin, 111 Haw. 124, 139 P. 3d
712 (2006), Aha Hui Mal ama O Kani akapupu (“Hui”) filed a:
“Motion for an Order to Show Cause Regardi ng
Enforcenment of Conditions, Representations,
or Commtments” (nmotion for an order to show
cause) pursuant to Hawai ‘i Adm nistrative
Rul es (HAR) 88 15-15-70 and 15-15-93. The
Hui sought to have the LUC i ssue an order to
show cause as to why the classification of
the Mdkiff/Mers Parcel should not be
reverted to conservation district.

111 Hawai ‘i at 127, 139 P.3d at 715.

The Conmm ssion denied the notion and did not issue the OSC.
The Hui appeal ed, claimng that the Conm ssion’s ruling on the
OSC itself constituted a contested case hearing. The Hawai ‘i
suprene court upheld dismssal of the appeal on the basis that

denial of the nmotion to i ssue an OSC was not a contested case
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heari ng. However, the court specifically noted that if the
notion for an OSC had been granted, then a contested case hearing
on the OSC woul d have been required. 111 Haw. at 134, 139 P.3d
at 722.

In his dissenting opinion, Justice Acoba (joined by Justice
Duf fy) argued that considering the notion was a contested case.
And he explicitly noted that a contested case is by its very
nature a judicial type proceeding. “[T]he LUC was perform ng an
adj udi catory function which is inherent in a contested case
hearing.” 111 Hawai ‘i at 140, 139 P.3d at 728.

This statenment is undoubtedly correct. A contested case is
designed to be and is an adversarial, quasi-judicial proceeding.
The procedural requirenments and safeguards of a contested case
include (but are not limted to) those identified in Butz and

di scussed i n Buckles and M shl er:

o “All parties shall be afforded an opportunity for
hearing after reasonable notice.” Haw Rev. Stat. 8§ 91-

9(a) (Cum Supp. 2012).

o Oral and docunentary evidence may be recei ved and
“Every party shall have the right to conduct such cross-
exam nation as may be required for a full and true
di scl osure of the facts, and shall have the right to
submit rebuttal evidence.” Haw. Rev. Stat. § 91-10 (Cum

Supp. 2012).

. Wtnesses testify under oath. HAR § 15-15-58.
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o Subpoenas nmay be used to conpel testinony. HAR § § 15-

15-58 and 69.

. Certain protections and procedures are afforded if the
Comm ssi on nenbers have not personally heard and exam ned

all the evidence. Haw. Rev. Stat. § 91-11 (1993).

o The Comm ssion’s decision and order nmust “be in witing
or stated in the record and shall be acconpani ed by
separate findings of fact and conclusions of law.” The
Commi ssion is required to address findings submtted by
the parties and notify all parties of its decision. Haw.

Rev. Stat. § 91-12 (1993).

. Ex parte conmmunications are prohibited. “No official
of an agency who renders a decision in a contested case
shal |l consult any person on any issue of fact except upon
notice and opportunity for all parties to participate,
save to the extent required for the disposition of ex
parte matters authorized by law” Haw Rev. Stat. 8§ 91-
13 (1993).

. Any decision is subject to judicial review. Haw Rev.
Stat. 8§ 91-14 (1993 and Cum Supp. 2012). The review ng
court is charged to ensure that the “agency's findings
are not clearly erroneous and [are] supported by
reliable, probative and substantial evidence” in the
record. Poe v. Hawai ‘i Labor Relations Bd., 105 Haw. 97,

100, 94 P.3d 652, 655 (2004).
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See al so various provisions in HAR chapter 15-15:
. 15-15-3 (definition of “contested case”)
o 15-15-10 (“neetings”)
o 15-15-34 (“quasi-judicial procedures”)

o 15- 15- 36 (decisions signed by those who have heard the

evi dence)

15-15-59 (“conduct of hearing”)

15-15-60 (adm nistering oaths to w tnesses, receivVving

evi dence etc.)
o 15-15-63 (“evidence”; “judicial notice” allowed)
o 15-15-68 (“cross exam nation”)
o 15-15-75 (“appeal s”)
. 15-15-77 (“cl ear preponderance of the evidence”

st andar d)

15-15-81 (“oral argunent”)

. 15-15-82 (findings of fact, decision and order)

In this case, the Conmm ssion held nunerous hearings and
considered nultiple filings on this contested case. Conpl. T ¥
44- 46, 48-50, 52, 53-55, 56, 60, 70-73, 81, 83, 84, 85-89, 90-93,
100, 104, 108-110, 111-119, and 130-133. ER 79 et seq.

As to “insulation frompolitical influence,” Comm ssioners
are protected in nunerous ways. Menbers of the Comm ssion are
“nom nated and, by and with the advice and consent of the senate,

appoi nted by the governor” for a termof four years. Haw. Rev.
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Stat. 8 26-34(a) (2009). Their ternms are staggered. 1d. The
governor has no power to renove conm ssioners or shorten their
termof office except “for cause . . . after due notice and
public hearing.” Haw. Rev. Stat. 8§ 26-34(d) (2009). Cf. Inre
Water Use Permt Applications, 94 Haw. 97, 124, 9 P.3d 409,

436 (2000) (rejecting claimof political influence as to Water
Commi ssion, all nenbers of which are appointed by the Governor

i ncludi ng two cabi net nenbers).

Comm ssioners are barred from hol ding any other public
office. One nenber is appointed fromeach of the counties and
the rest are appointed at |arge. Comm ssioners elect their own
chai rperson and select and hire their own enpl oyees, including
adm ni strative personnel and an executive director. Haw. Rev.
Stat. 8§ 205-1 (Cum Supp. 2012).

Hal e O Kaul a Church v. Maui Pl anning Com n, 229 F. Supp. 2d

1056 (D. Haw. 2002), is another instructive case. In Hale, the
Maui Pl anni ng Comm ssion denied a special use permt to a church.
The church “chose not to file an adm nistrative appeal in state
court under Haw. Rev. Stat. 8§ 205-6(e) and Haw. Adm n. R § 15-
15-96(c). Instead, they filed the present federal action.” Id.

at 1063. Defendants included the nenbers of the comm ssion. The
court (the late Judge Sanuel King presiding) ruled that the

i ndi vi dual conmm ssioners had judicial imunity, because:
o “The proceedings were certainly adversarial”

. “The proceedi ngs were considered a ‘contested case’”
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o “A whol e host of quasi-judicial procedures applied or
are illustrative of the procedures involved. See Haw.
Adm n. R 88 15-15-34 to 45 and 15-15-53 to 75; and Mau
County Code 88 12-201-53 to 70 (setting forth applicable
pre-hearing and hearing procedures regardi ng notice,
testinony, cross-exam nation of w tnesses, subpoenas,

noti ons, discovery, nediation, evidence, etc.)”

o “The hearing officer issued detailed witten

recommendations for findings and conclusions.”

o “Process was allowed for witten and oral objections to
such findings and concl usions.”
o “There was a right of judicial reviewto a state
circuit court and beyond that to Hawaii's appellate court
system See Haw. Rev. Stat. 8§ 205-6(e).”
Id. at 1066.
The court noted: “Granting quasi-judicial inmmunity to the
i ndi vi dual Defendants here al so serves the primary goal as stated
in Buckles - prevention of inpairing an ‘independent and
inpartial exercise of judgnment.’” Indeed, the church had
apparently attenpted to influence nenbers with threats of
personal liability. The comm ssion’s counsel urged themnot to
be swayed by such considerations. 1d. Simlarly, plaintiff in
our case unabashedly describes its attenpts to intimdate the
Comm ssioners with threats of personal |lawsuits. Conpl. {1 1 106-

107. ER at 108. The individual Comm ssioners who ignored these
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threats paid the price when plaintiff filed this |awsuit.
Plaintiff did not sue Conm ssioners who agreed with its
position.®

See also Mshler v. dift, 191 F.3d 998, 1004 (9th Cr
1999) (holding that nmenbers of a state nedical board are entitled
to absolute judicial immunity); Osen v. ldaho State Bd. of
Medi ci ne, 363 F.3d 916, 918 -919 (9th G r. 2004) (menbers of the
| daho State Board of Medicine and the Idaho State Board of
Prof essional Discipline entitled to absolute judicial inmunity);
Romano v. Bible, 169 F.3d 1182 (9th G r. 1999) (forner nenbers of
Nevada Gam ng Comm ssion and Nevada Gam ng Control Board entitled
to absolute judicial immunity).

Plaintiff’s opposition to absolute immunity in the district
court relied heavily on Zansky v. Hansell, 933 F.2d 677 (9th G r
1991). That reliance is msplaced. The Conmm ssion i s not
conparable to the Oregon Land Conservati on and Devel opnent
Comm ssi on (LCDC) whi ch:

has two primary functions. First, it adopts
“goal s” which becone the nandatory state-w de
pl anni ng standards with which all local |and
use plans nust conply. It also reviews the
conprehensi ve | and use pl ans which | ocal
governments are required to create and adopt,
for conformty with the state-w de goals. A

| ocal |and use plan becones effective if and

only if the LCDC “acknowl edges” that it neets
the state-wide goals. If the plan does not

® This in no way inplies that other Conmi ssioners were
intimdated by plaintiff’s threats or voted as they did because
of the threats.
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conformwith the state-w de goals, the LCDC
may i ssue a continuance order and explain how
to bring the plan into conpliance.
933 F.2d at 678 (statutory references omtted).
In 1984, Klamath County (not the LCDC) re-zoned Zansky's
land “in response to an LCDC continuance order.” Zanmsky sued the
LCDC. The district court determ ned that LCDC nenbers were

entitled to absolute imunity because they were acting in a

| egi sl ative capacity.

The Ninth Circuit rejected this ruling because:

In determ ning whether to issue an
acknow edgnent order, the LCDC Comm ssioners
were ruling on whether the county's proposed
pl an conplied with existing regulations,
namely the “goals” wth which all |oca
conprehensi ve plans must conply. They were
not exercising independent | egislative
judgment. Thus, this case closely resenbl es
Ci nevision Corp. v. Cty of Burbank, 745 F.2d
560, 580 (9th Cir.1984), cert. denied, 471
U. S 1054, 105 S. . 2115, 85 L. Ed. 2d 480
(1985). In G nevision, the defendants
nmoni t ored conpliance with a contract; here
the LCDC nonitors conpliance with LCDC goal s.
Monitoring conpliance with established | aws
or regul ations and offering recomendati ons
on how conpliance nay be achieved is an
executive function, involving “ad hoc
deci si onmaki ng” rather than “fornul ati on of
policy.” See id. Because the LCDC
Conmi ssioners and staff nmenber Ross acted in
an executive function in suggesting or
demandi ng changes to | ocal plans, they are
not entitled to absolute imunity. 1d.

933 F.2d at 679.
The court also held that LCDC commi ssioners did not act in a
judicial function for three reasons.

To begin wth, their proceedings often are
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not adversarial. Second, the LCDC
Comm ssi oners do not sinply decide whether to
acknow edge the plan but may explain how to
bring the plan into conpliance. Ofering
recommendati ons on how to conply with the | aw
is an executive, not judicial function. And
finally, unlike the professional
adm nistrative law judges in Butz, the LCDC
Comm ssioners are not insulated fromthe
agency that pronulgates the rules to be
applied. Instead, they are the sane
i ndi vi dual s who pronul gate the “goals” in the
first place; they conbine the functions of
| awmaker and nonitor of conpliance.

Id. (citations omtted).

The Comm ssion’s statutory function is quite different from
the LCDC' s. The Commission’s major task is to determ ne whet her
a proposed reclassification of property is appropriate. It does
so only when it “finds upon the clear preponderance of the
evi dence that the proposed boundary is reasonable, not violative
of section 205-2 and part II1l of this chapter, and consi stent
with the policies and criteria established pursuant to sections
205-16 and 205-17.” Haw. Rev. Stat. 8§ 205-4(h) (Cum Supp
2012).

The Comm ssion is specifically authorized as part of the
process to “inpos[e] conditions necessary to uphold the intent
and spirit of this chapter or the policies and criteria
establ i shed pursuant to section 205-17.” Haw. Rev. Stat. 8§ 205-
4(g) (2001). The Conmm ssion may enforce those conditions by way
of “order to show cause why the property should not revert to its
former | and use classification or be changed to a nore

appropriate classification.” Id.
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None of the Zansky factors are present as to the Comm ssion.
First, the Comm ssion’s actions to fulfill its duties are
explicitly quasi-judicial as discussed above and acknow edged in
plaintiff’s conplaint. Conpl. § 40.

Second, the Conm ssion does not “explain howto bring the
plan into conpliance.” Here it sinply decided (whether rightly
or wongly is a state court issue) that the devel opers had not
met conditions.

Third, the Comm ssion acts in accordance with goals set by
the legislature. The Comm ssion is only authorized to inpose and
enforce conditions that are “necessary to uphold the intent and
spirit of this chapter or the policies and criteria established
pursuant to section 205-17.” Haw. Rev. Stat. 8§ 205-4(g) (2001).

In sum this case perfectly illustrates the probl em
nmotivating judicial immunity and predicted in Buckles:

| f Board nenbers were not protected by
absolute immunity, we predict that many

| osing parties would turn around and sue the
Board nmenbers in a damages action instead of
appeal ing the Board's substantive decision to
Superior Court. The decision maker rather

t han the decision would becone the target.
Land use decisions are often contentious and
involve conflicting interests and policies.
Permitting suits against the quasi-judicial
deci si on makers woul d di scour age

know edgeabl e i ndividuals from serving as
Board nenbers and thwart the orderly process
of judicial review. Absolute immnity for the
Board menbers serves “the broader public
interest in having people performthese
functions without fear of having to
personal |y defend their actions in civil
damages |l awsuits.” Romano, 169 F.3d at 1188.
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191 F.3d at 1136. Plaintiff here seeks to nmake the decision
makers the target rather than the decision. It may not do so;
i ndi vi dual Comm ssioners are entitled to absolute i nmunity.

b. In addition or in the alternative, individual

Comm ssioners are entitled to qualified immunity as to
all federal |aw clains against them personally

The rule of qualified inmunity is a famliar one: public
officials are “shielded fromliability for civil damages insofar
as their conduct does not violate clearly established statutory
or constitutional rights of which a reasonabl e person woul d have
known.” Harlow v. Fitzgerald, 457 U S. 800, 818 (1982). The
Suprene Court has made clear that qualified imunity provides a
quite far-reaching protection to governnent officers. |ndeed,
qualified imunity safeguards “all but the plainly inconpetent or
t hose who knowingly violate the law.... [I]f officers of
reasonabl e conpetence coul d disagree on th[e] issue [whether a
chosen course of action is constitutional], imunity should be
recogni zed.” WMalley v. Briggs, 475 U S. 335, 341 (1986); see
al so Knox v. Southwest Airlines, 124 F.3d 1103, 1107 (9th Cr
1997) (“Th[e] test allows anple roomfor reasonable error on the
part of the [governnent official].”).

Even if aright is clearly established, a state official is
nevertheless entitled to qualified immunity if he or she made a
reasonabl e m stake about the |aw s requirenents. Center for

Bi oEt hi cal Reform 1Inc. v. Los Angeles County Sheriff Dep't, 533

F.3d 780, 793 (9th Cr. 2008) (quoting Saucier v. Katz, 533 U S.
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194, 202 (2001)).

The i ndividual Conm ssioners here had anpl e bases to take
the action they took. Wthout repeating everything stated above,
plaintiff’s conplaint clearly establishes that the Property was
subject to conditions for decades and that despite nodifications
by prior Comm ssions plaintiff had no definite prospect of
meeting the conditions. State statute and case | aw support the
i ndi vi dual Conmm ssi oners’ actions.

The point is that “reasonabl e persons” in the individual
Comm ssi oners’ position woul d have believed that he or she could
have deci ded as the individual Conm ssioners did. “Oficers of
reasonabl e conpetence coul d disagree on th[e] issue.” The
i ndi vi dual Conm ssioners were not “plainly inconpetent” and did
not “knowi ngly violate the |aw”

The purpose of qualified inmunity is to protect officials
fromundue interference with their duties and frompotentially
disabling threats of liability. Sinaloa Lake Owmers Ass’'n v.
City of Sini Valley, 70 F.3d 1095, 1098 (9th Cir. 1994). The
Suprenme Court has therefore stated that qualified inmunity is an
entitlement not to stand trial or face the other burdens of
litigation. Saucier v. Katz, 533 U S. 194, 200 (2001). The
Suprenme Court has cautioned that a ruling on a qualified innmunity
def ense “should be nade early in the proceedings so that the
costs and expenses of trial are avoided where the defense is

di spositive.” Id.
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In this case, the individual Conm ssioners are entitled to
qualified imunity. Any other ruling would nean that anytine
soneone objects to a Conmm ssion action, individual Comm ssioners
cannot act without incurring the risk of potentially crushing
personal liability. Any other ruling nust inevitably chill the
robust exercise of discretion by future officials. See Harlow v.
Fitzgerald, 457 U S. 800, 814 (1982):

Cl aims against public officials inpose a
cost not only to the defendant officials, but
to society as a whole. These social costs
i nclude the expenses of litigation, the
di version of official energy from pressing
public issues, and the deterrence of able
citizens from acceptance of public office.
Finally, there is the danger that fear of
being sued will “danpen the ardor of all but
the nost resolute, or the nost irresponsible
[ public officials], in the unflinching
di scharge of their duties.”

C. I NDI VI DUAL COW SSI ONERS ARE ENTI TLED TO ABSOLUTE
JUDI CI AL | MMUNI TY AND STATUTORY | MMUNI TY/ QUALI FI ED
PRI VI LEGE AS TO ALL STATE LAW CLAI M5 AGAI NST THEM FOR
DAMAGES, | NCLUDI NG JUST COVPENSATI ON

I ndi vi dual Commi ssioners are entitled to absol ute quasi -
judicial imunity as to state law clains for the sane reasons
di scussed above as to federal |aw cl ains.

Hawai ‘i | aw has recogni zed judicial imunity since at |east
1887. See State v. Taylor, 49 Haw. 624, 631-632, 425 P.2d 1014,
1019 (1967). The Hawai ‘i suprene court relied largely on federal
| aw when di scussing absolute imunity for court-appointed

psychiatrists, Seibel v. Kenble, 63 Haw. 516, 631 P.2d

173 (1981), probation officers, Hul sman v. Henmeter Devel opnent
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Corp., 65 Haw. 58, 65, 647 P.2d 713, 719 (1982), prosecutors,
Bul l en v. Derego, 68 Haw. 587, 592, 724 P.2d 106, 109 (1986), and
court appointed receivers, Hawaii Ventures, LLC v. O aka,

Inc., 114 Haw. 438, 486, 164 P.3d 696, 744 (2007).

The Hawai ‘i suprene court has not yet discussed absolute
quasi-judicial imunity for boards. There is, however, no reason
that such immunity would not be afforded for the sane reasons as
prevail in federal |aw

As to statutory inmmunity, Haw. Rev. Stat. 8§ 26-35.5(b)
(2009) provides such immunity in very broad terns:

Not wi t hstanding any law to the contrary, no
menber shall be liable in any civil action
founded upon a statute or the case | aw of
this State, for damage, injury, or |oss
caused by or resulting fromthe nenber's
performng or failing to performany duty
which is required or authorized to be
performed by a person holding the position to
whi ch the nmenber was appoi nted, unless the
menber acted with a nmalicious or inproper

pur pose, except when the plaintiff in a civil
action is the State.

Plaintiff fails even to allege any “malicious or inproper
pur pose” nuch | ess support any such allegation by plausible, non
conclusory facts. Ashcroft v. Iqgbal, 556 U S. 662 (2009).

The individual Comm ssioners are also entitled to basically
this same qualified privilege under Hawai ‘i case |law. See Towse
v. State, 64 Haw. 624, 631, 647 P.2d 696, 702 (1982); Medeiros v.
Kondo, 55 Haw. 499, 503, 522 P.2d 1269, 1271 (1974) (holding that

liability is limted to only the nost guilty of officials and can
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be inposed only when an official in exercising his authority is
nmotivated by malice, and not by an otherw se proper purpose).
VII1. CONCLUSI ON
| ndi vi dual Comm ssioners ask this court to dismss al
clainms filed against themand to enter final judgnent in their
favor.
STATEMENT OF RELATED CASES
There are no related cases within the nmeaning of Crcuit
Court Rule 28-2.6.
DATED: Honol ul u, Hawai ‘i, February 15, 2013.
/sl WlliamJ. Wnhof f
Deputy Attorney Ceneral

Attorney for DEFENDANTS- APPELLANTS-
CROSS APPELLEES
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