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paymentby Kingdom of theirquitting to. evade theseek the
be addressed to theare considerations todebts. But these

Legislature.
it, complaintI find and theI must the law asadminister

goodsetting plaintiff believe and soforth the has reason tothat
quit Kingdom,alleges theabout to thethat the' isdefendant
only enquireI oncomplied far canis with and thusstatute

corpus.habeas
prayer petitioner and he is remandedThe the is refusedof

custody.into
Ashford, Pare, petitioner.& Neumann and forAshford

Hatch, Marshal, respondent.F. M. for the
Honolulu, 24th,December 1886.

In re STREET,WIDENING OF FORT HONOLULU.

Appeal prom op j.Award Preston,Commissioners. Before

January, Y887.

Where a statute right privateconfers on the prop-Government the to take
erty public use, every ■particularfor required byform and such statute

compliedmust be with.
commissioners,The award of as to damagesassessments and for

widening street,a complyset aside for failure to with the statute:
appearingit improperlythat said appointed:commissioners were that
computation expenseno wideningof the of the street was furnished

they notify partiesthem: and that appearfailed to interested to and
present their claims.

op Appeal op Bradley.Preston,Decision onJ. H.
appeals brought againstThis is one of six the awards of Com-

assessingmissioners for compensation paidto be tó the owners
occupiersand property byof taken the Government for the

purpose widening street, Honolulu,of. Fort and to determine the
< accruingamount of bybenefit to each estate ofreason such

-widening.
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,■ cases, wassubstantially itbeing in all thethe sameThe facts
firstcase shouldlaw in thisagreed that the matters of involved

govern all.determined, thereinthe decision shouldand thatbe
appeal, neces-of the it isIn order the natureto understand

subject.sary legislation onto the of theconsider course
184, as185, .of the Civil Code are186 and 187Sections

follows:
fiftyrequest polltax-Upon the of more“Section 184. or

Interior,any that apayers, district,of the of theto Minister
up in dis-opened,new an be shut thatroad be or that old road

jury.of personstrict,- appoint tomay a twelvesaid Minister
de-propriety proposed, anddecide on theirthe of the measure

cision, agreed jury, may actedby bewhen at nine of saidto least
byupon supervisorthe road of district.such

-any highway,laying“Section or185. In out new road
respect propertyprivate rights ofshall be had the vestedto

any maywhich individual have in the over saidland which
highwayor dutyroad pass.shall be intended to It be theshall

supervisor, immediatelyof the road orafter new roadsuch
highway shall have upon,been determined cause toto notices

posted along same,be advertising fact,the ofline the the and
calling upon persons bringall interested therein' to forward
their Judge;claims to the nearest it theCircuit and shall be
duty Judgeof such Circuit to forward a list of such toclaims
the theMinister of Interior.

Upon“Section receipt claims,186. the of such the Minister
may appointtheof Interior a commission of threé disinterested

persons to the private propertyassess value of requiredthe so
public use, damages,for the any, likelyand also the if to be

by owner,sustained the whose decision shall determine the
price given byto be private property;the Government for such
and said commission copyshall send ofa certified their decision

Interior,to the party makingMinister of the and another to the
the claim.

Upon. delivery“Section 187. the of thesaid decision to
land,owner of- propertythe the shall toassessed revert
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intended, without furtherpublic usethethe Government for
present theconveyance; decision shallof suchand the holder

adjustment pursuant toforInteriorto the of thesame Minister
succeedingprovisions section.”the of the next

alteringprovision ornoThe law as it stood made forthen
that,widening highways, in theroads or and it would seem

pay anyprovided for,cases not tothe Minister was authorized
byclaims until the had been ascertained the Commis-amount

sioners, might generaland commission to assessthat he issue one
payablethe amount theto all claimants.

year passed: provideIn the “To for the1870 an Act was
uponpart expense constructingassessment of a of roadsof the

thereby.”estates benefited
provides1Section of this Act that: “Whenever a commission

appointedshall be within the electoral districts of Honolulu and
Hilo, pursuant provisionsto the of the 186th Section of the Civil
Code, to privateassess property required publicthe value of for
use, layingin the highway,out of a new road or the commission
shall determine especiallywhat byestates are benefited such
road or highway, specialand accruingthe amount of benefit to
each.”

provides2Section that: “The commission shall award the
proportion expenseof laying constructingthe whole of out and

proposed highway,the oughtroad or which uponto be assessed
benefited, proportionestates and paidthe to be for from the

public treasury.”
providesSection 3 that: “The report,commission shall in

writing, to the ofMinister the Interior the whole amount which
ought uponto be benefited,assessed estates and the amount of
special accruing estate;benefit to thereuponeach and the
Minister shall computedcause to proportionbe the. rateable of

bycost to be estate,borne each in excess of the assessed value
any portionof mayof the same estate which requiredbe for the

proposed highway.”
The providesstatute then filingfor the of the certificate of

computation Registrarwith the Conveyances,of and themakes
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charge estate,upon,due andamount to the Government a the
provides copy uponfor of the the ownerservice of a certificate

uponestate, pay-of propertyof the the default inand for a sale
ment.

byprovides appeal SupremeThis statute for an the Courtto
any brought byperson aggrieved, appealthe virtue of thisand is
statute.

particulars,In the law in1872 was altered some most essential
procedure substantiallyand modethe of altered.

By law, 184,this 185 and 186 of thelast-mentioned Sections
areCivil Code amended to read as follows:

tax-payersUpon request fifty“Section 184. or morethe of
any road,of district a newto the Minister of the Interior that

highway opened; road, highway oror street or anbe that old
up altered;street shut or if it madebe or widened or shall be

appear any wayto to the of the other thatMinister Interior in
any road, highway opened,or street should be widened or other-

altered, anyrequestwise the said Minister of shallthe Interior
judge twenty-fouraof Court toof Record select a list of names

amongfrom legalthe of in which the im-voters the district
provement judgecontemplated,or alteration is which suchfrom

Kingdomshall direct the the theMarshal of the or Sheriff of
improvement contemplated,island in which the to ais draw

jury personsof six proprietyto on of thedecide the measure
proposed, them,jury, majorityand ofthe decision such a ofor

Interior,immediatelyshall be certified of theto the Minister
hereby empoweredwho is authorized and take action in ac-to

jury.with ofcordance such decision such
laying out, wideningclosing any185. In or“Section roador

highway, respect private rights ofhad to the vestedshall be
property any maywhich individual have in the land affected
by any proposed dutysuch work. It shall be of thethe Road
Supervisor, immediately proposedafter worksuch shall be

upon, alongposteddetermined to ofcause notices to be the line
proposed road, highway proposedsuch new street or to be

closed, opened widened, altered, advertisingor or the fact and
41
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bring theirforwardparties interested therein tocalling upon all
Justice;Judge, DistrictPolice orto the nearest Circuitclaims

aJudge forwardduty or toJusticethe of suchand it shall be
Interior.Minister of theclaims to thelist of all such

claims, Ministerreceipt if theUpon of suchthe186.“Section
agree upon thecannotclaimantsand the severalof the Interior

claimants, shallthe said Ministerpaidto be to suchamount
commissioners, mayorpersonsappoint asthree disinterested

juryany judgerequest a of to cause a to be sum-of Court Record
providedmoned drawn in like manner as in the first sectionand

(184), private property, suchorto the value of theassess
anylikely by occupierdamage owner or ofto be sustained the

decision,proposed improvement,land to be taken whosefor the
majority them, price toor the thedecision of a of shall determine

given by privatebe property,the Government for such foror
damages may be,such as the case and such orCommissioners

jury copyshall send a certified of their decision to the Minister
Interior,of the and another to the claimant.”

providesThe law provisionsfurther that all the of said law of
apply1870 shall widening anyaltering road, etc.,to the or and

jury■thatthe powersshall have the same theas commissioners
provided for in that act.

March, 1886,On the Interior,22d of the Minister of the act-
ing powers upon him,under the requestconferred aaddressed
to the Justice, statingChief appearthat it had been tomade
to street, Kingthat Fortthe.Minister between and Merchant
streets, widened,should be requiringand the Chief Justice “to

jurycause a to be selected in uponaccordance with law to decide
advisabilitythe proposed improvements.”of the

The thereuponChief Justice issued an order to the toMarshal
jury required,draw a as certifyand directed the Marshal to the

finding juryof the to the Minister of the Interior.
juryThe Marshal twenty-fourdrew the from the list of voters

by Justice,selected the Chief and attended with them on the
locality,23d March jury havingto view the and the recom-

proposed alteration,mended the the Marshal certified the tosame
the Minister of the Interior.
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pro-appellant that theseof theon behalfIt was contended
grounds:ceedings irregular theonwere

what causednothing to showon the recordwas1. That there
upon aIf notto widen the street.of Interiorthe Minister the

inappear recordontaxpayers, shouldpetition by fifty then it
thethatMinisterway appear to thetowhat other it was made

widening.requiredstreet
finding of2. have certifiedThat the Marshal should not the

jury Minister, cer-the have beenthe to the but verdict should
tified the of Court.under seal the

objections sound,opinion thatI am of that are not andthese'
regularup proceedings into this time the were and accord-all

ance with law.
regardWith subsequent proceedings taken,to theall a careful

consideration papersof the law and the various and documents
put evidence,in lead me to the conclusion that the theaward of
commissioners cannot be sustained.

will,I therefore, proceedingsset theout I thewhich consider
requires taken,law point where; myto opinion,be and out in

the law has not been observed.
After finding jurythe ofcertificate the of the been filedhas

with the upon,Minister and workthe has been determined it
dutybecomes Supervisorthe of the Road to cause tonotices

posted alongbe road, calling upon partiesthe line of in-all
terested claims,to forward their etc.

•The Supervisor postRoad purportingdid a notice to iiibe
conformity statute, notice,with the but such so far- as is neces-
sary out, onlyto itset propertynotified “all ofowners to send

claims,”in occupierstheir so that and notlessees who are
within the term owners notified, theywere not as havewould

personsbeen had all required byinterested been notified as the
statute.

In given byaccordance with Supervisor,the notice the Road
appellant (Bradley) viz:,the property,and three other owners of

Foster,E. appellant,W. another and Mrs. Lack and A. L.
filed their Justice, BradleySmith claims With the Police claim-
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by Justicethe Policeforwardedclaims wereing These$60.00.
March, 1886.on the 27ththe InteriorMinister ofto the

purporting toInterior,March, of theMinisterthethe 30thOn
Bickerton,mentioned, appointed R. F.laws beforeact under the

of Commis-“special BoardaM. DamonRobinson and S.M. P.
likelydamagethe-claims, assessand totheto considersioners

taken,to beoccupiers .landofby andownerstheto be sustained
benefited, theespecially andarewhat estatesand to determine

widening ofbyaccruing of thereasonof to eachamount benefit
* **Kingand streets.”MerchantFort street between

alllaws andperform in saidthe duties set forth“To do and all
com-Kingdom applicable to suchwhich areother laws of this

mission.”
objected appellant it notbehalf of that didIt was on the

appear and thefrom record that the Minister of the Interiorthe
agree upon amounts to beclaimants were unable to theseveral

paid to the claimants.
amended,By Code, it it186 of the before wasSection Civil

claims,upon receiptthat of the the Ministerwould seem the
obligedsettling them, but that he washad no discretion as to

payable.appointto amounta commission to ascertain the
amending Section,by 1872,This altered thewas the Act of

opinion byI of thatand am such amendment the Minister was
precluded issuing commission,from a unless the Minister and

disagreed payable,the claimant had as to the amount and that
by adjustsome endeavor should have been made the Minister to

amount, giventhe or notice to the claimant that the Minister
considered the amount claimed to be excessive.

attempt prove byAn was made at the trial to this the evi-
(thedence of Mr. Gulick Minister of the Interior at timethe

proceedings taken), receivingthese were who testified “after
disagreementthe claims there was a between the Minister and

Bradley’sthe greater thoughtseveral was than I toclaimants —
just by myself.”be

On cross-examination the witness admitted that the conver-
Bradleysations which he had with were on the street and after

appeal given.the notice of was
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appoint-opinion that theI am ofthese circumstancesUnder
mymightinvalid, I here restandthe wasment of commission

important toquestions are sojudgment. raisedBut the other
every point raised.to deal withpublic that I deem it bestthe

reported to the MinisterMarch, commissionthe 31st theOn
Bradley 245appellant “H. fordamages thefor toand awarded

@ $6,square feet $1470.”
damages atother claimants were also awarded the rateThe

per squareof foot.$4.50
expensesthat of alter-The commissioners recommended the

bying buildings paid the The com-should be Government.
byadjudged paid properties'toalso be severalmissioners the

mentioned, betterments, pertherein for the sum of foot front-$5
age owners, per Bradley’sfor and foot for tenants. share$2.50

toamounted $232.75.
■ computedThe Minister of Interior then pay-the the amounts

claimant, payable byeachable to the amountand estates benefit-
ed, amount-payable damages being $2491.50,the to claimants for

bypaidand the amount to be the occupiersseveral owners and
beingfor benefits $2847.15.

assessing amounts,In the various the commissioners did not
any parties interested, anyof thesee or supporttake evidence in

claims, merelyof the but propertiesexamined the and used
judgments damage,their This,own as ‘to the amount of etc. I

believe, customaryhad been the and byusual course taken com-
inmissioners like cases.

The copycommissioners did not forward to the claimants a of
award,their and bythe first the claimants knew of it awas

receipt of a Minister,notice from the April,dated the 1st
notifying parties payablethe byof the amounts orreceivable
them.

computation RegistrarThe Minister filed his with ofthe Con-
which,veyances,. supposing proceedingsthe effect of the to have

valid, properties proposedbeen was to vest the several to be taken
conveyance.in the Government without further

objected appellantsIt was in of thebehalf that the award
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computationpremature in that no ofof commissioners wasthe
layingwidening and it out had beenthe streetexpensethe of
any computationappear that suchmade, that it did notand

(See law before setthe commissioners.been furnishedhad
computationout.) that such had beennoIt was admitted

made.
holding objectionsI have no in must behesitation that those

sustained. I it of thecannot conceive that was the intention
Legislature any person property,-deprivedthat should be of his

property charged paymentor that his ofshould be with the
large money benefits, givingsums of himfor so-called without

opportunity beingan support againstof heard in of claim orhis
chargethe assessed.

theycommissioners, actingduty were to a-It the of the aswas
judicial capacity, appointto a time and'-certain extent in a

interested; testimonyplace hearing parties to hearfor the such
might computationto the of the to be-as be adduced. As costs

benefited, absolutely necessaryiton estates was thatassessed
computa-ashould have been furnished withthe commissioners

work,of ascost the otherwise it wastion of the estimated
byimpossible compute paidfor them to the amount “to be the

Treasury,” which, indeed, thePublic commissioners did not
compute.

by 186,appears amendmentIt to me that the of Section the
impossibleLegislature commissioners,rendered it for the orhas
damagesjury, by partiesappointed to sustaineda assess whose

may injured by work,property tobe the assess the amount of
(evenaccruing supposingto their estates the lawbenefits

assessment), thoughtthat inbut cases where it issuchauthorizes
made, separateproper should be a com-that such assessment

issue, brought up byis not abut this matter thismission should
appeal.

provides person deprivedthat no shall be ofThe Constitution
*■ * -•* process law,”“property without due of and it is

• uponlaw that when a statute confers the Govern-undoubted
parties right propertythe to take forother another’sment or
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bypublic purposes, every particular requiredform and such
compliedstatute must be with.

property procedureIf could taken under such a wasbe as
case,in inused this the would be violated one of itsConstitution

parts.essential
My judgment filingproceedings thethat all the after theis

finding void, ap-jury consequentlyof the are null and and the
peal is sustained.

If I powerhad the I would computa-order the certificate of
tion cancelled,now on record to be partiesbut I must leave the

stepsto take such purpose they mayfor that as be advised.
WhitingW. A. Brown,& appellants.Cecil for

A. (DeputyRosa Attorney-General), for Government.
Honolulu, January 25th, 1887.

S. G. WILDER vs. W. G. ROLAND et al.

Equity.In Before McCully, J.

January, 1887.

expressedA trust deed property conveyedthat the was for a wife’s
separate use and mortgagedwas not to be or alienated. Husband and

mortgaged propertywife the to secure repaira debt for lumber to the
family dwelling:

Held, mortgagethe plaintiff’swas invalid: and the claim stands' on its
footingcommonlaw equity.and cannot be.enforced in

McCully,Decision of J.

alleges 13, 1876,The bill that on November the defendants
executed, acknowledged plaintiffand delivered to the a mort-’
gage premises paymenton certain to secure the of $387.99
which, interest, due; concurrentlyinwith is default and that

mortgage prom-with the the anddefendants made delivered a
issory note, lost;plaintiffwhich the has that consideration of

mortgage purchasednote and ofthe was a bill lumber of the


