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COUNTY DEFENDANTS’ REPLY MEMORANDUM IN SUPPORT
OF COUNTY DEFENDANTS' MOTION FOR SUMMARY JUDGMENT,
OR IN THE ALTERNATIVE, PARTIAL SUMMARY JUDGMENT

Defendants COUNTY OF MAUI, COUNCIL CHAIR G. RIKI HOKAMA, in

his official capacity; COUNCIL VICE-CHAIR DANNY A. MATEO, in his

official capacity; COUNCILMEMBER MICHELLE ANDERSON, in her

official capacity; COUNCILMEMBER GLADYS COELHO BAISA, in her

official capacity; COUNCILMEMBER JO ANNE JOHNSON, in her official
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capacity; COUNCILMEMBER BILL KAUAKEA MEDEIROS, in his official

capacity; COUNCILMEMBER MICHAEL J. MOLINA, in his official

capacity; COUNCILMEMBER JOSEPH PONTANILLA, in his official

capacity; COUNCILMEMBER MICHAEL P. VICTORINO, in his official

capacity; MAYOR CHARMAINE TAVARES, in her official capacity; and

VANESSA A. MEDEIROS, DIRECTOR, MAUI COUNTY DEPARTMENT OF HOUSING

AND HUMAN CONCERNS, in her official capacity (collectively "County

Defendants"), by and through their attorneys BRIAN T. MOTO,

Corporation Counsel, MADELYN S. D'ENBEAU and JANE E. LOVELL,

Deputies Corporation Counsel, and hereby reply in support of their

Motion for Summary Judgment filed on April 2, 2008, as follows:

I. PLAINTIFFS’ MEMORANDUM IN OPPOSITION FAILS TO SET FORTH
MATERIAL DISPUTED FACTS SUFFICIENT TO DENY COUNTY DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

A. Plaintiffs Incorrectly Assert That a Property Interest in
the Proposed Development Projects Is Not Required

Plaintiffs’ Memorandum In Opposition to County Defendants’

Motion for Summary Judgment filed on May 15, 2008 ("Memo in Opp."),

does not set forth facts to establish that they have a protectable

property interest in their proposed developments.  Instead, they

incorrectly argue that no such interest is required. 

In support of their contention that no property interest is

required, Plaintiffs cite to an inapposite case, Shapiro v.

Thompson, 394 U.S. 618 (1969), which was disapproved on other

grounds; Edelman v. Jordan, 415 U.S. 651 (1974) (holding that

denial of welfare benefits to residents living less than a year in

a jurisdiction violates equal protection and the fundamental right
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to travel.  No takings or due process claim was involved and

therefore no vested property interest was required).  Plaintiffs

also assert that "most of Plaintiffs’ claims are not, strictly

speaking, pure takings claims," apparently referring to substantive

due process claims.  Memo in Opp., p.12.  However, substantive due

process claims also require a property interest.  Matsuo v. U.S.,

532 F.Supp.2d 1238, 1247 (D.Hawai’i 2008).

B. Plaintiffs Incorrectly Argue that Their Claims are Ripe
Because a Federal Bankruptcy Court Can Consider a Takings
Claim

Plaintiffs respond to Williamson County Reg. Planning Comm’n

v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985), by claiming

that the case "only requires that the state procedures for

compensation be pursued, and does not require them to be pursued in

state court where the federal court otherwise has jurisdiction."

Memo in Opp., p. 19.  For this proposition, Plaintiffs cite to

Vacation Village, Inc. v. Clark County, Nev., 497 F.3d 902, 913

(9th Cir. 2007), a case brought in federal bankruptcy court.

However, Plaintiffs do not offer any facts to support the

contention that this court "otherwise has jurisdiction."  The First

Amended Complaint ("FAC") cites only 28 U.S.C. §§ 1331 and 1343.

FAC ¶ 9.  

C. Plaintiffs Incorrectly Argue that an Equal Protection
Claim Arises from Alleged Bias Against Residential
Developers

Plaintiffs allege that, for equal protection purposes,

Plaintiffs belong to a class of owners of land suitable for medium

or large scale residential development.  Plaintiffs admit that this



1There is no clear statement establishing Nokaoi’s right to
submit such a request given that it did not own the properties.
Declaration of Daryl Fletcher, Plaintiffs’ CSOF  In Support of Its
Motion for Partial Summary Judgment filed herein on February 28,
2008. 
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is not a "suspect" classification but cite to alleged facts that

they contend reflect ". . . an irrational bias against residential

developers."  Memo in Opp., p. 31.  These allegations, even if

proven, are not relevant because, as is explained more fully below,

they do not provide a basis for the equal protection claim. 

D. Plaintiffs Offer No Facts to Support Their Assertion that
the Value of Their Land Has Been Obliterated 

Plaintiffs also argue that the Workforce Housing Ordinance has

obliterated their land values.  In support of this contention,

Plaintiffs claim that the profit from their proposed projects has

been wiped out, but do not offer any facts to support the assertion

that the underlying land has no value.  Memo in Opp., p. 36. 

E. Plaintiffs’ Assertion that the Waiver Process Denies Due
Process is Irrelevant

When Nokaoi Development, LLC ("Nokaoi")1 submitted its request

for a waiver to the County Council, the proposed projects did not

have final discretionary approval and hence there was no property

interest to assert.  The application on behalf of Nokaoi was

submitted on February 23, 2007 and was augmented on May 25, 2007.

(Document 28-7 Tab 1 to Plaintiffs’ CSOF in Support)  Because

Nokaoi refused to answer questions about the projects, the fact

that there had been no final approval of the projects and that

Nokaoi no longer owned the property was not made apparent to the
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County Council.  Lacking sufficient facts, the Council denied the

waiver request.  Reply Additional Facts ("RAF") CSOF ¶¶1-2,

Declaration of Madelyn D’Enbeau ("D’Enbeau Dec."), ¶8, Exhibit "O",

pp. 13-14.

II. COUNTY DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT AS A MATTER
OF LAW

A. Plaintiffs Do Not Have a Protected Property Interest in
Their Proposed Projects And Therefore Have Not Been
Deprived of Property

Property rights entitled to protection under the United States

Constitution are established by state law.  Board of Regents v.

Roth, 408 U.S. 564, 577 (1972).  In Hawaii, a developer does not

have a protectable property interest in a particular development

proposal until the proposal has received its last discretionary

approval.  Kauai County v. Pacific Standard Life Ins. Co., 65

Hawai’i 318, 653 P.2d 766 (1982) ("Nukolii case"); Sadri v. Ulmer,

2007 WL 869192 at *7 (D. Haw. 2007).  Although Plaintiffs "do not

concede that the Nukolii case is correct in this regard" (Memo in

Opp., p. 18, fn. 8), this has been the law in Hawai’i for the past

26 years, and Plaintiffs should have known this before they

purchased the properties in March 2006.

Plaintiffs do not dispute the fact that neither proposed

project has received a Special Management Area ("SMA") permit, a

required, discretionary approval.  Clayton Yoshida Dec., ¶9,

attached to County Defendants' Concise Statement of Facts in

Support of County Defendants' Motion for Summary Judgment.  Alaku

Pointe, LP’s project does not even have the access required to
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build its project.  A portion of its property has been designated

for the North-South Collector Road at least since the Kihei-Makena

Community Plan was adopted by Ordinance No. 2641 on March 6, 1998.

Reply Declaration of Colleen Suyama ("Suyama Dec.", ¶5); Reply

RAFCSOF 4, Exhibit "J", p.3.

As is evident from Plaintiffs’ Response to the County

Defendants’ CSOF Filed April 2, 2008 In Support of their Motion for

Summary Judgment ("Plaintiffs’ Responsive CSOF"), Alaku Pointe is

involved in a condemnation action with the County of Maui over the

acquisition of the portion of the  North-South Collector Road

right-of-way that crosses a corner of Plaintiffs’ property.

Plaintiffs’ Responsive CSOF, Exhibit 18.  However, Plaintiffs chose

to omit several pages of the Appraiser’s Memorandum that was

ordered unsealed by Judge August.  County Defendants append those

pages hereto.  Reply CSOF ¶¶1-2, 4, D’Enbeau Dec., ¶4, Exhibit "J".

The additional pages point out that the approval of the Alaku

project is questionable because the density of the project is far

greater than projects that have received Special Management Area

("SMA") approval in recent years.  It also discusses "public

sentiments regarding crowding, traffic congestion, etc."  The

Memorandum points out that the inferior access to the property

"should be considered an impediment to the property" and notes that

"there is a very wide and deep swale on the property raising

serious drainage questions." Reply CSOF ¶¶1-2, 4, Exhibit "J".

Given these factors, the discretionary and ministerial

approvals that Plaintiffs have yet to obtain for their desired



2The Court is requested to take judicial notice of the
conversion tables available at www.minneapolisfed.org
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projects are not pro forma matters.  The dollar amount Plaintiffs

claim to have spent in preparing documents necessary to obtain

these approvals is irrelevant.  The Nukoli’i developers spent

$158,797.64 in 1982, ($341,125 in 2007 dollars)2 after they

obtained an SMA permit and building permits but that expenditure

did not create vested rights.  Just as the Plaintiffs in Nukoli’i

knew or should have known that a referendum to repeal the Nukoli’i

property’s hotel zoning had been certified, Plaintiffs herein knew

or should have known that the County Council was considering the

Workforce Housing Ordinance.  Plaintiffs did not purchase the

properties until March 2006.  Declaration of Daryl Fletcher

("Fletcher Dec."), ¶¶ 4 & 5, CSOF in Support.  In March 2006, the

County Council publically was considering an Ordinance requiring

80% affordable housing.  Reply CSOF ¶3, Declaration of Edward Kushi

("Kushi Dec."), ¶4, Exhibit "K", p.6.

B. This Court Is Not Empowered to Determine Whether or Not
the Workforce Housing Ordinance Substantially Advances
its Public Purpose

Plaintiffs persist in arguing that this court can consider

whether or not the Workforce Housing Ordinance "fails to

substantially advance" its admittedly valid governmental purpose,

citing Yee v. City of Escondido, 503 U.S. 519, 527 (1992), a facial

challenge brought on the grounds that the rent control ordinance in

question did not ". . . substantially advance a legitimate state
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interest no matter how it is applied.  See Nollan v. California

Coastal Com’n, 483 U.S. 825, 834 (1987), Agins v. City of Tiburon,

447 U.S. 255, 260 (1980)."  Id, at 534.  Memo in Opp., p. 16.

In Yee, the court found that the case was ripe because it

asked the court to determine that the ordinance violated the Agins

"fails to substantially advance a legitimate state interest" test.

The problem with Plaintiffs’ reliance on Yee is that Agins was

abrogated by Lingle v. Chevron, U.S.A, Inc., 544 U.S. 528 (2005).

The "substantially advances test" is no longer good law.

Presumably Plaintiffs place Lingle with Nukoli’i among cases that

they do not concede were rightly decided.  However, they should not

be citing abrogated cases to this court for principles that no

longer apply.  In Lingle, the Supreme Court held that federal

courts are not empowered to second guess the legislative branch’s

experiments aimed at achieving legitimate goals.  

"The Agins formula can be read to demand heightened
means-ends review of virtually any regulation of private
property.  If so interpreted, it would require courts to
scrutinize the efficacy of a vast array of state and
federal regulations - a task for which courts are not
well suited.  Moreover, it would empower - and might
often require - courts to substitute their predictive
judgements for those of elected legislatures and expert
agencies. . . .  The reasons for deference to legislative
judgments about the need for, and likely effectiveness
of, regulatory actions are by now well established, and
we think they are no less applicable here."  Id. at 544-
545.

In Allen v. City and County of Honolulu, 58 Haw. 432, 438, 571

P.2d 328, 331 (Haw. 1977), the Hawaii Supreme Court was called upon

to decide whether developers had a vested right in the zoning they

had relied on in preparing their project.  The court held that they



3County does not concede that Nokaoi was the proper party to
bring the request.  The exhibits Plaintiffs submitted in support of
their Motion for Summary Judgment indicate that the applicant for
the waiver from the requirements of the Workforce Housing
Ordinance, Nokaoi Development, LLC, was no longer the owner of
Parcel 2, having transferred ownership of it to Alaku Pointe, LP on
March 26, 2006.

9

did but refused to award damages because "monetary awards in zoning

disputes would inhibit the governmental experimentation in land use

controls and have a detrimental effect on the community’s control

of the allocation of its resources." (emphasis added).  Id. at 331.

If the dire predictions of Plaintiffs and their experts come to

pass and housing construction on Maui grinds to a halt because of

the Workforce Housing Ordinance, the voters will have the last

word.  

C. The Workforce Housing Ordinance Is Not Akin to Sexual
Harassment

The fact that Plaintiffs’ claims are not ripe because they

have not obtained the final discretionary action on their proposed

projects is not, as Plaintiffs maintain, akin to asking a sexual

harassment victim to submit to unwanted advances before bringing a

claim.  Memo in Opp., p.17.  Plaintiffs’ claims are not ripe

because until the projects are in their final, approved forms, it

is not possible to assess the impact of the Workforce Housing

Ordinance on them.  

For the same reason, Nokaoi’s application to the County

Council for a waiver was premature.3   Nokaoi could not and did not

present the Council with documents describing final, approved

development proposals.  
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It is not clear why the application to the County Council was

made by an entity that no longer owned the property.  Certainly the

County Council was not told of the ownership change.  Perhaps

Nokaoi remained the developer after it sold the property, but no

facts have been set forth to support that supposition.  In any

case, there was no development subject to the Workforce Housing

Ordinance because none had been approved.  The FAC states that

"Plaintiffs appealed to the Maui County Council for a waiver of the

requirements of the Ordinance pursuant to its terms as to both

Kamaole Pointe and Kihei Pointe projects," but it is now obvious

that they did not file the request.  FAC ¶ 30.

Plaintiffs’ assertions not withstanding, Williamson County

Reg. Planning Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172

(1985), does not hold that the developer must get a building permit

before bringing a takings claim.  Williamson holds that a claim is

premature (or "not ripe") unless the developer has ". . . obtained

a final decision regarding the application of the ordinance and

regulations to its property."  Id. at 173. 

In Austin v. City and County of Honolulu, 840 F.2d 678, 680

(9th Cir. 1988), cert. denied, 488 U.S. 852 (1988), the Ninth

Circuit held that a takings claim is not ripe until the developer

has in hand: (1) a rejected development plan, (2) the denial of a

variance and, (3) a state court decision denying compensation.

Plaintiff have not satisfied even one of the three preconditions to

ripeness.



4Under Maui County Code (MCC) § 18.04.070, a multi-family
development is treated as a subdivision.  Reply RAFCSOF ¶5,
D’Enbeau Dec., ¶5, Exhibit "L". 
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Because the projects have not gone through either the SMA

process or the subdivision process, both of which are required,4

there is no way to assess Plaintiffs’ "as-applied" claims.  For

these reasons, Plaintiffs’ claims are not ripe and should be

dismissed.

D. The Workforce Housing Ordinance Is Not a Wholly
Illegitimate Land Use Regulation And, Therefore, Does Not
Violate Plaintiffs’ Substantive Due Process Rights

On October 19, 2007, two months after Plaintiffs filed their

original Complaint, the United States Court of Appeals for the

Ninth Circuit ("Ninth Circuit") decided Crown Point Development

Inc. v. City of Sun Valley, 506 F.3d 851 (9th Cir. 2007) (holding

that ". . . a claim for a wholly illegitimate land use regulations

is not foreclosed" by its earlier decision in Armendariz v. Penn,

75 F.3d 1311 (9th Cir. 1996)).  This decision does not mean that

Plaintiffs’ claim that the Workforce Housing Ordinance violates

their substantive due process rights is ripe.  Crown Point is

specifically limited to a determination that a "substantive due

process theory is not foreclosed altogether."  Id. at 857.  The

court declined to offer any opinion as to whether or not Crown

Point’s claim was ripe or whether a stay or abstention was

indicated.

The ripeness issue was addressed directly by the Ninth Circuit

in Kawaoka v. City of Arroyo Grande, 17 F.3d 1227 (9th Cir. 1994),
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in which the court held that Plaintiff’s challenge to the City’s

plan to limit density as a way of dealing with an anticipated water

shortage was not ripe because no formal development plan had been

submitted and denied.  "The Kawaokas cannot argue that the specific

plan requirement imposes unworkable restrictions on the property

such that it cannot be used and cannot be sold when they have never

applied for a specific plan that has been denied."  Id. at 1232.

In addressing Kawaoka’s facial challenge, the Ninth Circuit

held that a substantive due process challenge to a legislative act

requires the Plaintiff to show that the governmental body did not

have any legitimate reason for its decision.  Id. at 1234.

E. Residential Developers Are Not a Protected Class and the
Workforce Housing Ordinance Does Not Implicate A
Fundamental Right

The Workforce Housing Ordinance does not implicate a

fundamental right because there is no right to develop one’s

property just as one pleases.  "The right to improve property is,

of course, subject to the reasonable exercise of state authority,

including the enforcement of valid zoning and land use

restrictions."  Palazzolo v. Rhode Island, 533 U.S. 606, 627

(2001).  

Plaintiffs admit that residential developers are not a suspect

classification.  Memo in Opp., p.31.  Without a fundamental right

or a suspect classification, there is no basis for Plaintiffs’

equal protection argument and is only entitled to rational basis

review.  Honolulu Weekly Inc. v. Harris, 298 F.3d 1037, 1047 (9th

Cir. 2007).
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F. Maui County’s Shortage of Affordable Housing Is Not a
Matter of Statewide Concern.

Plaintiffs contend that the lack of affordable housing in Maui

County is a matter of statewide concern depriving the County of the

ability to enact remedies.  Plaintiffs cite Marsland v. First

Hawaiian Bank, 70 Haw. 126, 133, 764 P.2d 1228 (1988), in support

of this argument.  Memo in Opp. pp. 33-34.  In Marsland, the Hawaii

Supreme court held that the subpoena power of a county prosecutor

could be no greater than that given to the state attorney general

because the investigation of state penal laws is a matter of

statewide concern.  Plaintiffs do not explain the relevance of the

Marsland decision to their case nor do they cite to any other

authority. 

G. There Is No Prohibition in the County Charter that Would
Prevent the County Council from Considering Waiver
Requests

The Maui County Charter establishes a Board of Variances and

Appeals ("BVA") that is empowered to hear and determine (1)

applications for variances from the strict application of any

zoning, subdivision or building ordinances and (2) appeals alleging

error arising from the decision or order of any department charged

with enforcement of any zoning, subdivision or building ordinances.

The BVA does not have jurisdiction to hear requests for waivers

from the provisions of the Workforce Housing Ordinance because it

is not a zoning, subdivision or building ordinance.  Reply RAFCSOF

¶¶6-7, D’Enbeau Dec., ¶6, Exhibit "M".
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Furthermore, any defect in the waiver procedure would not

invalidate the entire ordinance because the ordinance contains a

severability provision.

"Section 7  If any provision of this ordinance or its
application to any person or circumstance is held to be
invalid, the invalidity does not affect other provisions
or applications of this ordinance which can be give
effect without the invalid provision or application and
to this end the provisions of this ordinance are
severable."  Reply RAFCSOF ¶8, D’Enbeau Dec., ¶7, Exhibit
"N", p. 27.

In State v. Diamond Motors, Inc., 50 Haw. 33, 38 429 P.2d 825,

829 (Haw. 1967), the Hawai’i Supreme Court held that even if a

variance provision was invalid because it allegedly lacked

standards, the ordinance did not require a variance provision

because it was not arbitrary or unreasonable.  Further, the court

held that the variance procedure could be disregarded because of

the severability section of the ordinance. 

III. CONCLUSION

Plaintiffs fail to set forth any disputed matters of material

fact and County Defendants are entitled to Summary Judgment as a

matter of law.

DATED: Wailuku, Maui, Hawaii, May 22, 2008. 

BRIAN T. MOTO
Corporation Counsel
Attorney for COUNTY DEFENDANTS 

By  /s/ Madelyn S. D’Enbeau    
  MADELYN S. D'ENBEAU
  JANE E. LOVELL
  Deputies Corporation Counsel


