
 

 

 

 

 

 

 

 

 

NO. 30484 

 

IN THE INTERMEDIATE COURT OF APPEALS OF THE STATE OF HAWAI‘I 

 

In the Matter of the Application  

 

of 

 

HONOLULU CONSTRUCTION AND 

DRAYING COMPANY, LIMITED, 

to register title to land situate at Honolulu, 

City and County of Honolulu, State of 

Hawai‘i. 

       

 ) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 ICA NO. 30484 

 

PETITIONER SCENIC HAWAI‘I, INC.’S 

APPLICATION FOR WRIT OF CERTIORARI 

REGARDING THE FINAL JUDGMENT 

FILED ON JANUARY 18, 2013; APPENDIX 

 

(Caption continued on next page) 

 

PETITIONER SCENIC HAWAI‘I, INC.’S  

APPLICATION FOR WRIT OF CERTIORARI 

 

APPENDIX 

 

CERTIFICATE OF SERVICE 

 

 

 

BRONSTER HOSHIBATA 

A Law Corporation 

 

JOHN T. HOSHIBATA 3141 

REX Y. FUJICHAKU 7198  

DANA A. BARBATA 9112 

1003 Bishop Street, Suite 2300 

Honolulu, Hawai‘i 96813 

Telephone: (808) 524-5644  

Facsimile:  (808) 599-1881 

 

Attorneys for Petitioner 

SCENIC HAWAI‘I, INC.

Electronically Filed
Supreme Court
SCWC-30484
19-MAR-2013
04:32 PM



ii 

 

 

NO. 30484 

 

IN THE INTERMEDIATE COURT OF APPEALS OF THE STATE OF HAWAI‘I 

 

ALOHA TOWER DEVELOPMENT 

CORPORATION, 

 

 Petitioner, 

 

vs. 

 

STATE OF HAWAI‘I, DEPARTMENT OF 

LAND AND NATURAL RESOURCES, 

TRUSTEES OF WILLIAM G. IRWIN 

CHARITY FOUNDATION, SCENIC 

HAWAI‘I, INC., THE OUTDOOR CIRCLE, 

HISTORIC HAWAI‘I FOUNDATION, 

HAWAI‘I’S THOUSAND FRIENDS, LIFE 

OF THE LAND, AND INTERVENOR, 

CITY AND COUNTY OF HONOLULU,  

 

          Respondents.  

 

and 

 

SCENIC HAWAI‘I, INC. 

 

 Respondent/Cross-Appellee, 

 

vs.                     

 

ALOHA TOWER DEVELOPMENT 

CORPORATION, 

 

 Petitioner/Cross-Appellant. 

 

 

 

____________________________________ 

                 

 ) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

  

 

 

 

 

 



NO. 30484 

 

IN THE INTERMEDIATE COURT OF APPEALS OF THE STATE OF HAWAI‘I 

 

In the Matter of the Application  

 

of 

 

HONOLULU CONSTRUCTION AND 

DRAYING COMPANY, LIMITED, 

to register title to land situate at Honolulu, 

City and County of Honolulu, State of 

Hawai‘i.                

ALOHA TOWER DEVELOPMENT 

CORPORATION, 

 

 Petitioner, 

 

vs. 

 

STATE OF HAWAI‘I, DEPARTMENT OF 

LAND AND NATURAL RESOURCES, 

TRUSTEES OF WILLIAM G. IRWIN 

CHARITY FOUNDATION, SCENIC 

HAWAI‘I, INC., THE OUTDOOR CIRCLE, 

HISTORIC HAWAI‘I FOUNDATION, 

HAWAI‘I’S THOUSAND FRIENDS, LIFE 

OF THE LAND, AND INTERVENOR, 

CITY AND COUNTY OF HONOLULU,  

 

          Respondents.  

 

and 

 

SCENIC HAWAI‘I, INC. 

 

 Respondent/Cross-Appellee, 

 

vs.                     

 

ALOHA TOWER DEVELOPMENT 

CORPORATION, 

 

 Petitioner/Cross-Appellant. 

___________________________________     

 ) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 ICA NO. 30484 

 

PETITIONER SCENIC HAWAI‘I, INC.’S 

APPLICATION FOR WRIT OF CERTIORARI 

REGARDING THE FINAL JUDGMENT 

FILED ON JANUARY 18, 2013; APPENDIX  



1 

 

 

PETITIONER SCENIC HAWAI‘I, INC.’S  

APPLICATION FOR WRIT OF CERTIORARI 

 

Petitioner Scenic Hawai‘i, Inc. by and through its attorneys, Bronster Hoshibata, applies 

for a writ of certiorari to the Supreme Court of the State of Hawai‘i. 

I. SHORT STATEMENT OF QUESTION PRESENTED IN GENERAL TERMS. 

 

 Whether the Intermediate Court of Appeals (“ICA”) gravely erred in holding that the 

Land Court abused its discretion by awarding Scenic Hawai‘i its attorneys’ fees and costs under 

the Private Attorney General Doctrine (“PAGD”).   The Land Court did not abuse its discretion 

because it followed the precedent established by this court in Sierra Club v. Dep’t of Transp. of 

State of Hawai‘i, 120 Hawai‘i 181, 202 P.3d 1226 (2009) (“Sierra Club II”), and it satisfied all 

three prongs of the Private Attorney General Doctrine (“PAGD”).   The Land Court ruled 

properly especially in light of the actions of the State and its Attorney General in not only 

completely abandoning its duty under Haw. Rev. Stat. § 206J-6(c), to preserve Irwin Memorial 

Park, but in driving the Petition which would have destroyed the Park.  But for Scenic Hawai‘i’s 

intervention, the success in vindicating the public interest would have been problematic. 

II. STATEMENT OF PRIOR PROCEEDINGS IN THE CASE. 

 

On May 15, 2001, Aloha Tower Development Corporation (“ATDC”), an agency of the 

State of Hawai‘i, filed a Petition in Land Court to expunge a deed restriction to Irwin Memorial 

Park, which required it to be preserved as a public park.  1 ROA at 1-96. Irwin Park was deeded 

to the Territory of Hawai‘i by Helene Irwin Fagan with a reversionary interest that required the 

Territory to maintain Irwin Park as a public park and, if it failed to do so, the ownership of the 

land would revert back to Mrs. Fagan or her heirs.
 
 14 ROA at 5378-79. 
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Before any party filed an answer, on June 8, 2001, Scenic Hawai‘i, along with four other 

preservation organizations,
1
  moved the Land Court for leave to intervene in the litigation in 

order to preserve Irwin Park as a public park.  Id. at 116–139.  The William G. Irwin Charity 

Foundation, created by Fagan to hold the reversionary interest among other purposes, answered 

on June 14, 2001.  Id. at 141-147.  The City & County of Honolulu (“City”) moved to intervene 

on June 15, 2001, and the Court granted the motion on November 9, 2001.  Id. at 390-92.  ATDC 

then served the Petition on William L. Olds, Jr. and Jane Olds Bogart, the grandchildren of 

Helene Fagan (who deeded the park to the State) as the Trustees of the William G. Irwin Charity 

Foundation.  Id.  

On June 27, 2001, Olds and Bogart filed their Answer and Response to the Petition in 

their own right.  1 ROA at 194-200.  They objected nineteen days after Scenic Hawai‘i moved to 

intervene.  Id. These Respondents were and are located in California.  15 ROA at 5491; 5494.
2
  

The State of Hawai‘i filed a joinder in ATDC’s petition on February 25, 2002.  3 ROA at 1212-

15.  The Land Court, Judge Gary W.B. Chang, then ordered the State of Hawai‘i and Department 

of Land and Natural Resources to appear as parties to the litigation, 3 ROA 1243-1252.    

Upon completion of a non-jury trial, the Land Court agreed with Scenic Hawai‘i that 

ATDC’s Petition was not supported by the facts and the law, and it dismissed the Petition with 

prejudice.  14 ROA at 5132-5136.  On August 28, 2008, Scenic Hawai‘i filed its Motion for 

Attorneys’ Fees and Costs.  14 ROA at 5074-5335.  On June 26, 2009, the Land Court filed its 

“Order Granting in Part and Denying in Part Respondent Scenic Hawai‘i, Inc.’s Motion for 

Attorneys’ Fees and Costs Filed on August 28, 2008”.  15 ROA at 5556-62.  The Court found 

                                       
1
 The Outdoor Circle, Historic Hawai‘i Foundation, Hawai‘i’s Thousand Friends, and 

Life of the Land.  Scenic Hawai‘i, alone, paid for all of the attorneys’ fees and costs. 
2 

No respondent with a presence in Hawai‘i was named or served by ATDC.  1 ROA at 1-

96. 
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that Scenic Hawai‘i satisfied the three-prong test of the PAGD, and that Scenic Hawai‘i was 

entitled to an award of its reasonable attorneys’ fees and costs.  Id. at 5557.  The Order also 

stated that Scenic Hawai‘i’s motion for its attorneys’ fees was denied without prejudice in order 

to allow Scenic Hawai‘i to clarify and/or supplement its billing entries.  Id. at 5557-58.   

On February 24, 2010, the Land Court issued its “Order Granting Respondent Scenic 

Hawai‘i’s Renewed Motion for Attorneys’ Fees”, and awarded Scenic Hawai‘i a total amount of 

$130,674.09 in attorneys’ fees (in addition to the $4,963.60 for Scenic Hawai‘i’s costs).  16 ROA 

at 5885-92.
3
  On March 29, 2010, the Land Court issued its “Final Judgment” in favor of Scenic 

Hawai‘i, in the total amount of $135,637.69.  Id. at 5900 – 5906.   

ATDC appealed the Land Court’s award of attorneys’ fees.  The ICA issued a ruling on 

December 19, 2012 reversing the Land Court’s award of attorneys’ fees and costs to Scenic 

Hawai‘i.  See, ICA Opinion, Appendix.   

III. SHORT STATEMENT OF THE CASE WITH MATERIAL FACTS. 

 

In 1930, Helene Irwin Fagan dedicated property now known as Irwin Park to the public 

in trust to the Territory of Hawai‘i.  14 ROA at 5376.
4
  Irwin Park is located mauka of the Aloha 

Tower Marketplace and bounded by North Nimitz Highway, Fort Street, Bishop Street, and 

Aloha Tower Drive.  Id.  The deed and trust agreement between Mrs. Fagan and the Territory 

included four restrictive covenants governing the use and maintenance of Irwin Park which 

required that Irwin Park be preserved and used as a public park.  Id. at 5377.   

On March 13, 1931, Territorial Governor Lawrence M. Judd issued Executive Order No. 

472, which set aside the property as a public park and which adopted the reservations and 

                                       
3
 ATDC has not challenged the amounts and the reasonableness of the fees awarded by 

the Land Court. 
4
 This recitation of relevant facts is based on the Land Court’s Findings of Fact, 

Conclusions of Law, and Order filed November 3, 2008, which ATDC has elected not to appeal.  

Thus, these facts are undisputed. 
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conditions set forth in the deed of Mrs. Fagan.  Id. at 5379.  Executive Order No. 472 remains in 

full force and effect.  Id. at 5381.  In 1981, the Hawai‘i legislature enacted Haw. Rev. Stat. 

Chapter 206J, which in relevant part codified Executive Order No. 472 and the reservations and 

conditions set forth in the Fagan deed.  Id. at 5388.  In October 1999, the Hawai‘i Historic Places 

Review Board voted unanimously to place Irwin Park on the Hawai‘i Register of Historic Places.  

Id. at 5389.  These actions confirmed Irwin Park’s protective status as an historic property under 

Haw. Rev. Stat. § 6E.   Id.   

Despite ATDC’s and the State’s statutory duty to preserve Irwin Park, the explicit deed, 

trust, statutory and executive mandates protecting it; and after seventy years of administering 

Irwin Park as a free and public park, the State through ATDC began its attempt to raze it in favor 

of a multi-story parking deck.  See ICA Order, p. 3.  ATDC alleged that Mrs. Fagan executed a 

document in January, 1952 expressing her intent to accept a specific parcel of Maui land in 

exchange for a waiver of her reversionary interest as to a portion of Irwin Park.  14 ROA at 

5392.  ATDC alleged that the document itself constituted a full release and discharge of all 

restrictive covenants then existing on Irwin Park. 

Mrs. Fagan died in 1966 without the Territory or the State conveying any Maui land to 

her, and without her conveying any release to the Territory or the State or discharging any of the 

restrictive covenants.  Id. at 5393.  However, ATDC nevertheless proceeded with its Petition.   

Through Scenic Hawai‘i’s prompt and vigorous opposition to the petition, Scenic Hawai‘i 

ensured the property would remain a free and public park, in accordance with the deed, executive 

order, statute, and its historic preservation status.  

IV. BRIEF ARGUMENT WITH SUPPORTING AUTHORITIES. 

 

A. The ICA Failed to Consider the State’s Sudden Filing of A Petition Which 

Would Have Resulted in Irreparable Damage to Irwin Park and the Public 

Interest. 
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Before an analysis of why the ICA’s opinion, based upon the three prongs of the PAGD, 

is in error, this Court should consider the transgressions of and the dilemma posed, single-

handedly by the State – including the ATDC, the DLNR, and the Attorney General.  It is well 

settled that the State, in particular the Attorney General, is duty-bound to represent the public 

interest and to ensure proper enforcement of that duty.  In re Water Use Permit Applications, 96 

Hawai‘i 27, 28-29, 25 P.3d 802 at 803-804 (2001) (“Waiahole II”).   

In the instant case, despite the Fagan Deed, Executive Order No. 472, and Haw. Rev. 

Stat. § 206J-6(c), all of which perpetuate Irwin Memorial Park as an historic public park, the 

State entities willfully and aggressively brought the Petition in a sudden and precipitous manner 

against non-resident parties who had no ties to Hawai‘i.  If Scenic Hawai‘i had not acted when it 

did, there was the very real and imminent danger that the ATDC, the State, and its Attorney 

General would have acted ultra vires, and would have eviscerated the Fagan Deed, the Executive 

Order and the statute.  14 ROA at 5074-5335, 15 ROA at 5249-5488. 

B. The ICA Erred in Reversing the Land Court’s Award Of Attorneys Fees As  

 An Abuse Of Discretion. 

 

The trial court’s grant or denial of attorneys’ fees and costs is reviewable under the abuse 

of discretion standard.  Sierra Club II, 120 Hawai‘i at 197, 202 P.3d at 1242.  An abuse of 

discretion occurs where the trial court has clearly exceeded the bounds of reason or disregarded 

rules or principles of law or practice to the substantial detriment of a party litigant.  Maui 

Tomorrow v. BLNR, 110 Hawai‘i 234, 242, 131 P.3d 517, 525 (2006) (“Maui Tomorrow”) 

(emphases added).   

The Land Court did not abuse its discretion in applying the law to the facts of this case.  

The recent and seminal case of Sierra Club II clearly sets forth the parameters of the application 

of the PAGD to parties who have satisfied the three factors.  Sierra Club II, 120 Hawai‘i at 218, 
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202 P.3d at 1263.  An analysis of the instant case demonstrates that, like Sierra Club (the 

coalition, see fn 5, below). Scenic Hawai‘i indeed satisfied all three factors of the PAGD. 

 The Land Court ruled that Scenic Hawai‘i was entitled to its fees and costs based on the 

PAGD.  The ICA then gravely erred by overruling the Land Court’s order, despite that Court’s 

conclusion that Scenic Hawai‘i satisfied the three prong test required by the doctrine.   

 The PAGD is an equitable rule that allows courts to use their discretion to award 

attorneys’ fees to plaintiffs who have vindicated important public rights. Sierra Club II, 120 

Hawai‘i at 218, 202 P.3d at 1263 [quoting Maui Tomorrow, 110 Hawai‘i 234, 244, 131 P.3d 517, 

527) and Waiahole II, 96 Hawai‘i at 28-29, 25 P.3d at 803-804].  The Hawai‘i Supreme Court 

stated that “the purpose of the doctrine is to promote vindication of important public rights.”  

Sierra Club II, 120 Hawai‘i, 219, 202 P.3d at 1226.   Three factors are considered in applying the 

doctrine:  (1) the strength or societal importance of the public policy vindicated by the litigation; 

(2) the necessity for private enforcement and the magnitude of the resultant burden on the 

plaintiff; and (3) the number of people standing to benefit from the decision.  Id. at 220 – 221, 

202 P.3d at 1265-1266.   

 In its opinion, the ICA relied on the three cases referred to above (Waiahole II, Maui 

Tomorrow and Sierra Club II) to determine that Scenic Hawai‘i did not qualify for an award of 

its fees and costs.  The first two cases clarified the facts and circumstances needed to satisfy 

prongs one and two of the PAGD.  Sierra Club II held that the third prong of the PAGD had 

been met, thereby setting the precedent for a finding that Scenic Hawai‘i met all three prongs on 

this case.   

 The first two cases in which the Hawai‘i Supreme Court favorably discussed the PAGD 

doctrine were the Waiahole II case and the Maui Tomorrow case.  In Waiahole II, the Court held 

that while the petitioner (for attorneys’ fees under the PAGD) satisfied prongs one and three of 
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the PAGD, it did not satisfy prong two.  The second prong was deemed not to have been met 

because (1) in other cases, the plaintiffs served as the sole representatives of the vindicated 

public interest, and (2) in other cases, the government either completely abandoned, or actively 

opposed, the plaintiff’s cause.  96 Hawai‘i at 31, 25 P.3d at 806.  In the instant case, there is no 

doubt that the State actively opposed Scenic Hawai‘i’s cause.  15 ROA at 5430.  The other 

holding of Waiahole II, that the plaintiffs were not the sole representatives, is distinguished in 

the instant case because Scenic Hawai‘i intervened in large part because of the uncertainties of 

the interest and intentions of the Fagan heirs.  ROA at 5432.  At a key point in time when the 

Fagan heirs had not been served, when they had little or no contact or relationship with Hawai‘i, 

and when their interests and intentions were unknown, Scenic Hawai‘i had to intervene in order 

to protect the vindicated public interest.  14 ROA at 5074-5335, 15 ROA at 5249-5488. 

 In the Maui Tomorrow case, the Court held that, unlike the Windward Parties in 

Waiahole II, Na Moku “was not contesting apportionment, but was contesting a policy of the 

BLNR to lease water rights without performing the required analysis . . . [a]s such, that point of 

the Waiahole II analysis is in favor of Na Moku . . . [t]he other points, however, are not.”  110 

Hawai‘i at 245, 131 P.3d at 528.  (Emphasis added.)  The Court did not specifically state that Na 

Moku failed to satisfy prong two of the PAGD, but such was the end result. 

C. Scenic Hawai‘i Vindicated Important Public Policy. 

 Sierra Club II is the case which the Hawai‘i Supreme Court fully embraced the PAGD 

and held that Sierra Club met all three prongs of the PAGD.  Sierra Club II supports Petitioner 

Scenic Hawai‘i’s argument that it met all three prongs of the PAGD and, therefore, should be 

awarded its attorneys’ fees and costs.  Sierra Club II concerned the Hawai‘i Superferry project 
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and the efforts of Sierra Club
5
 to force the State Department of Transportation (“DOT”) to 

complete an environmental assessment prior to multiple harbor improvements.  Sierra Club had 

succeeded [in Sierra Club I, 115 Hawai‘i 299, 167 P.3d 292 (2007)] in persuading the Supreme 

Court to reverse the Circuit Court’s judgment which held that the DOT’s determination that the 

improvements to Kahului Harbor were exempt from the requirements of HRS Chapter 343, 

which required an environmental assessment.  In Sierra Club II, Sierra Club requested its 

attorneys’ fees based upon the PAGD.  Preliminarily, the Supreme Court confirmed that 

“[p]recedent from this court has recognized the exception provided by the private attorney 

general doctrine . . .”  120 Hawai‘i at 218, 202 P.3d at 1263.  (Emphasis in original).  The Court 

then reviewed its decisions in Waiahole II and Maui Tomorrow before addressing the key issue: 

DOT and Superferry argue that none of the private attorney general doctrine 

prongs are satisfied in this case.  Sierra Club disagrees and argues that all three 

prongs of the doctrine have been satisfied.  We agree with Sierra Club.  

(Emphasis in original.) 

 

 Sierra Club met the first prong of the PAGD, the strength or societal importance of the 

public policy vindicated by the litigation.  The ICA’s conclusion in the instant case, that 

Petitioner did not meet the first prong of the PAGD, is clearly inconsistent with the Supreme 

Court’s holding in Sierra Club II.  Sierra Club II stands, inter alia, for the proposition that the 

application of the PAGD does not rely upon the technical nature of the initial Petition filed by 

the State; i.e., to prove that Mrs. Fagan waived deed restrictions.  In the instant case, the ICA 

erroneously decided that Scenic Hawai‘i did not meet the first prong because the public policy 

Scenic Hawai‘i advocated “had no connection to or impact on” the legal and factual issues 

before Land Court, i.e. whether Fagan had waived the deed restrictions.  ICA Order, p. 12.  It 

                                       
5
 Sierra Club is the collective name for the Sierra Club, Maui Tomorrow, Inc., and the 

Kahului Harbor Coalition.  It, like Scenic Hawai‘i in the instant case, represented multiple 

organizations and was not a “sole representative” of the public interest. 
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simplistically held that the issue in this case was “whether ATDC had demonstrated it was 

entitled to modify and amend Land Court Transfer Certificate of Title No. 310,513 (“TCT”), 

pursuant to HRS § 501-196, to expunge the deed restrictions on the Property transferred from 

Fagan to the Territory”.  Id.   

It is true that the narrow legal issue which was the basis of ATDC’s Petition was whether 

the Land Court TCT was legally modified and amended so as to allow ATDC to expunge 

specific deed restrictions.  However, the ICA stopped its analysis there and failed to consider the 

inherent impact of the resolution of that issue upon the “societal importance of the public policy 

vindicated by the litigation.”  See, 120 Hawai‘i at 181, 202 P.3d at 1265.  The ICA’s myopic 

focus on the issue of the validity of the Irwin Park deed restrictions and its failure to 

acknowledge that the larger picture of public interest advanced by Scenic Hawai‘i were deficient 

and are grounds for granting this Writ of Certorari.  

 Irwin Park was protected by a deed, an Executive Order, and a statute, yet ATDC, the 

entity created by the legislature in part to protect it, planned to build a parking lot over it.  Scenic 

Hawai‘i challenged ATDC’s Petition which sought to expunge the deed restrictions of the 

development of Irwin Park so that the agency could uproot ancient trees, tear down and destroy 

architecturally significant stonework, pave the ground with concrete, and replace the decimated 

park with a multistory parking structure.  By holding ATDC and the State to its statutory duty to 

preserve this park for the public good, Scenic Hawai‘i vindicated the public’s right to expect and 

assume that the State will observe its legal obligation to retain the park “as a public park to 

beautify the entrance to Honolulu Harbor.”  14 ROA at 5395.  Thus, Scenic Hawai‘i, after years 

of litigation, vindicated the important public policy of preserving Irwin Park for all residents and 

visitors.   
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D. Scenic Hawai‘i’s Timely Intervention Was Necessary. 

 

 Next, the ICA incorrectly held that Scenic Hawai‘i did not meet the second prong 

because the Fagan Heirs and Foundation “vigorously” opposed ATDC, ICA Order, p. 4, and 

Scenic Hawai‘i “did not serve as the sole representative of the vindicated public interest.” ICA 

Order, p. 14.  The Land Court did not abuse its discretion, and the ICA’s reasoning is mistaken.   

 The ICA looked to the decision in Waiahole II and stated that the Supreme Court held 

that “fees are warranted only when the litigated issues are of enormous significance to the 

society as a whole, but do not involve the fortunes of a single individual to the extent necessary 

to encourage their private vindication in the courts.”  Id. at p. 13 (quoting Waiahole II, 96 

Hawai‘i at 30, 20 P.3d at 805).  However, that court noted “the government completely 

abandoned or opposed plaintiff’s cause.”  Waiahole II, 96 Hawai‘i at 31, 25 P.3d at 806.   

Regardless, that court did not adopt the PAGD.   

 In Sierra Club II, the Court held that even though there were three parties to split the cost 

of litigation - two were non-profit organizations and one was an unincorporated association - 

they were “solely responsible for challenging the DOT’s erroneous application of its 

responsibilities under HRS 343.”  Sierra Club II, 120 Haw. at 220, 202 P.3d at 1265.  This result 

should be applied to Scenic Hawai‘i.     

 Scenic Hawai‘i clearly meets the second prong.  No governmental entity attempted to 

vindicate a public right.  Indeed, the Attorney General joined in ATDC’s petition to eliminate the 

historic Irwin Park despite its statutory mandate to protect the Park.  3 ROA 1212-1215.  The 

City did not move to intervene until after Scenic Hawai‘i did.  1 ROA 162-173.  The City then 
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rode the coat-tails of Scenic Hawai‘i.  Additionally, even though Judge Chang ordered the State 

and the DLNR to appear, they took no active role.  4 ROA 1361-1387
6
.   

 Moreover, the ICA mischaracterizes the “vigorous” involvement of the other parties and 

the lack of any reason for Scenic Hawai‘i to remain involved in the matter after they joined.  

When Scenic Hawai‘i intervened, there were numerous questions about whether anyone would 

oppose the State.  Thus private enforcement by Scenic Hawai‘i was necessary to preserve the 

park.  And, following the later involvement of the other parties in opposition, Scenic Hawai‘i had 

an obligation to zealously see the case through to its conclusion.  See, Hawai‘i Rules of 

Professional Conduct, “Preamble”, §§ 2, 3, 4, 6, 7. 

E. The People of the State of Hawai‘i and its Visitors Benefit From The 

Decision. 

 

 Finally, the ICA determined that because Scenic Hawai‘i did not meet the first two 

prongs, it would not have to consider the third prong.  ICA Order, p. 3.  Scenic Hawai‘i does 

indeed meet this prong.  Sierra Club II held that the entire public benefited because that litigation 

“established procedural standing in environmental law and clarified the need to address 

secondary impacts pursuant to HRS chapter 343.”  Sierra Club, 120 Haw. at 221, 202 P.3d at 

1266.  In the instant case, it is clear that the number of people, both Hawai‘i residents and 

visitors, who will benefit from the preservation of Irwin Park, is enormous.  

 Montana’s Supreme Court has adopted the same three prong test as Hawai‘i in setting 

forth its standard for applying the private attorney general doctrine.  Bitterroot River Protective 

Ass’n v. Bitterroot Conservation Dist., 359 Mont. 393 (2011).  Bitterroot is significant in two 

respects.  It held that where the litigation determined and clarified the status of public waters 

                                       
6
 Indeed, three of the members on the Board of Land and Natural Resources indicated 

that they agreed with the ATDC’s petition and the Chairman specifically supported it.  4 ROA 

1361-1387. 



12 

 

 

pursuant to a statute, the third prong is met.  Id. at 405.  The Court held that the case benefited 

the public of Montana because they no longer had a fear of trespass, the stream in question was 

protected from unregulated alteration, and the precedential effect was substantial for the 

purposes of protecting the waterways.  Id.  The Court also held that an award of attorneys’ fees 

as well as the amount of attorneys’ fees is squarely within the discretion of the trial court.   

 In this case, the people of the State of Hawai‘i and visitors benefit from this litigation.  

Irwin Park is now protected from being completely destroyed.  Thus all residents and visitors 

will be able to continue to enjoy the historic Irwin Park forever.  Furthermore, the precedential 

value of establishing that the State and its agencies must abide by its obligations and statutory 

requirements is incredibly significant, especially in the case of Irwin Park and other preservation 

cases.  If this Writ is not granted, private enforcement in light of the State’s refusal to represent 

the public interest will effectively be chilled and become non-existent.  Now, the public and the 

State understand that the State must indeed honor deeded obligations, executive orders, and laws, 

and that vigilance is necessary to protect against abuses of powers and/or dereliction of duty.     

V. CONCLUSION. 

 Scenic Hawai‘i prays that this Court grant the Writ of Certiorari and proceed under its 

rules to review the matters complained of, above; to reverse the decision of the ICA; and to grant 

it its reasonable attorneys’ fees and costs pursuant to the PAGD.  

DATED:  Honolulu, Hawai‘i, March 19, 2013. 

 

 /S/ JOHN T. HOSHIBATA            

      JOHN T. HOSHIBATA 

      REX Y. FUJICHAKU 

      DANA A. BARBATA  

      Attorneys for Petitioner  

SCENIC HAWAI‘I, INC.
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IN THE INTERMEDIATE COURT OF APPEALS OF THE STATE OF HAWAI‘I 

 

In the Matter of the Application  

 

of 

 

HONOLULU CONSTRUCTION AND 

DRAYING COMPANY, LIMITED, 

to register title to land situate at Honolulu, 

City and County of Honolulu, State of 

Hawai‘i. 

                                                          

ALOHA TOWER DEVELOPMENT 

CORPORATION, 

 

 Petitioner, 

 

vs. 

 

STATE OF HAWAI‘I, DEPARTMENT OF 

LAND AND NATURAL RESOURCES, 

TRUSTEES OF WILLIAM G. IRWIN 

CHARITY FOUNDATION, SCENIC 

HAWAI‘I, INC., THE OUTDOOR CIRCLE, 

HISTORIC HAWAI‘I FOUNDATION, 

HAWAI‘I’S THOUSAND FRIENDS, LIFE 

OF THE LAND, AND INTERVENOR, 

CITY AND COUNTY OF HONOLULU,  

 

          Respondents.  

 

and 

 

SCENIC HAWAI‘I, INC. 

 

 Respondent/Cross-Appellee, 

 

vs.                     

 

ALOHA TOWER DEVELOPMENT 

CORPORATION, 

 

 Petitioner/Cross-Appellant.       
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) 

) 

) 

) 

) 

) 

) 

 ICA NO. 30484 

 

RESPONDENT/APPELLEE SCENIC 

HAWAI‘I, INC.’S APPLICATION FOR WRIT 

OF CERTIORARI REGARDING THE FINAL 

JUDGMENT FILED ON JANUARY 18, 2013 
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CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that on March 19, 2013, a copy of the foregoing 

document was duly served by electronic means upon the following parties to their last known 

addresses as indicated below: 

Served Electronically through JEFS: 

 

 DEIRDRE MARIE-IHA   deirdre.marie-iha@hawaii.gov 

 Deputy Solicitor General 

 State of Hawai‘i, Department of the Attorney General 

 Appellate Division 

 425 Queen Street     

 Honolulu, Hawai‘i 96813 

  Attorney for Respondent 

  ALOHA TOWER DEVELOPMENT CORPORATION 

         

DENNIS E.W. O’CONNOR, SR.    doc@opglaw.com 

KELVIN H. KANESHIRO     khk@opglaw.com 

 Reinwald O’Connor & Playdon 

 24
th

 Floor, Makai Tower 

 733 Bishop Street 

 Honolulu, Hawai‘i 96813 

  Attorneys for Respondent 

  TRUSTEES OF THE WILLIAM G. IRWIN  

  CHARITY FOUNDATION 

 

 DON S. KITAOKA      dkitaoka@honolulu.gov 

 Deputy Corporation Counsel 

 City and County of Honolulu 

 530 S. King Street 

 Honolulu, Hawai‘i 96813 

  Attorneys for Intervenor/Respondent 

  CITY AND COUNTY OF HONOLULU 

 

 LINDA L.W. CHOW, ESQ.   linda.l.chow@hawaii.gov 

 Deputy Attorney General 

 Department of the Attorney General, State of Hawaii 

 Room 300, Kekuanaoa Building 

 465 S. King Street 

 Honolulu, Hawai‘i 96813 

  Attorney for Respondents STATE OF HAWAI‘I  

  and DEPT. OF LAND & NATURAL RESOURCES 
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 SUSAN M. ICHINOSE, ESQ.  smilaw@lava.net 

 P.O. Box 240749      

 Honolulu, Hawai‘i  96824 

  Attorney for Respondents 

  WILLIAM L. OLDS, JR. AND  

  JANE OLDS BOGART 

 

 DAVID M. LOUIE, ESQ.   david.m.louie@hawaii.gov 

 Attorney General 

 State of Hawai‘i, Department of the Attorney General 

 425 Queen Street     

 Honolulu, Hawai‘i 96813 

  Attorney for Respondents 

  ALOHA TOWER DEVELOPMENT CORPORATION 

  and STATE OF HAWAI‘I DEPT. OF LAND &  

NATURAL RESOURCES 

 

 DATED:  Honolulu, Hawaiʻi, March 19, 2013. 

 

       

 /S/ JOHN T. HOSHIBATA            

      JOHN T. HOSHIBATA 

      DANA A. BARBATA 

      REX Y. FUJICHAKU  

      Attorneys for Petitioner 

      SCENIC HAWAI‘I, INC. 
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