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SYLLABUS BY THE COURT
1.

“‘Prohibition lies only to restrain inferior courts from proceedings in

causes over which they have no jurisdiction, or, in which, having jurisdiction, they are
exceeding their legitimate powers, and may not be used as a substitute for [a petition for
appeal] or certiorari.’ Syl. Pt. 1, Crawford v. Taylor, 138 W.Va. 207, 75 S.E.2d 370
(1953).” Syl. pt. 3, State ex rel. Hoover v. Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996).

2.

“In determining whether to entertain and issue the writ of prohibition

for cases not involving an absence of jurisdiction but only where it is claimed that the
lower tribunal exceeded its legitimate powers, this Court will examine five factors: (1)
whether the party seeking the writ has no other adequate means, such as direct appeal, to
obtain the desired relief; (2) whether the petitioner will be damaged or prejudiced in a
way that is not correctable on appeal; (3) whether the lower tribunal’s order is clearly
erroneous as a matter of law; (4) whether the lower tribunal’s order is an oft repeated
error or manifests persistent disregard for either procedural or substantive law; and (5)
whether the lower tribunal’s order raises new and important problems or issues of law of
first impression. These factors are general guidelines that serve as a useful starting point
for determining whether a discretionary writ of prohibition should issue. Although all
five factors need not be satisfied, it is clear that the third factor, the existence of clear
error as a matter of law, should be given substantial weight.” Syl. pt. 4, State ex rel.
Hoover v. Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996).

Benjamin, Justice:

In this original proceeding, the Division of Highways (“DOH”) of the West
Virginia Department of Transportation petitions for extraordinary relief, seeking in the
underlying condemnation matter to prohibit enforcement of the circuit court’s order
requiring it to deposit $1,012,500 before it is granted right of entry and defeasible title to
certain commercial property owned by MCNB Bank and Trust Company. We agree with
the DOH that it is entitled under the law to acquire the aforementioned right and title
upon its deposit of the lesser sum of $417,100, and we therefore grant the requested writ
of prohibition.

I. FACTUAL AND PROCEDURAL BACKGROUND
At issue is 0.78 acres of realty adjoining Robert C. Byrd Drive in Beckley,
West Virginia. For decades, the property was the site of a service station and automotive
repair shop.

The business required the installation of underground storage tanks

(“USTs”) for the purposes of dispensing gasoline and sequestering used oil. In 1986,
Exxon Mobil Corporation owned the USTs, and the company filed a notification thereof
with the West Virginia Department of Environmental Protection (“DEP”). Exxon Mobil
removed the original steel USTs in 1988 and replaced them with fiberglass models, but
an Environmental Assessment performed at the site in August 1991 revealed that
petroleum hydrocarbons had seeped into the surrounding soil. Monitoring wells were
thereafter installed to detect the range and intensity of the contamination. On November
1

27, 1991, Exxon Mobil conveyed the property by special warranty deed to H.C. Lewis
Oil Co., which, on March 16, 1992, acknowledged its ownership of the USTs by filing
the appropriate paperwork with the DEP. H.C. Lewis removed the fiberglass tanks in
1997.

On January 5, 2007, H.C. Lewis sold the property to Chrite Properties I,
LLC, for $400,000. MCNB financed the purchase price and lent Chrite another $750,000
for improvements. Chrite built a Sonic fast-food restaurant at the site, much of which
was paved with asphalt or covered with concrete in order to render it suitable for its
intended use. Chrite eventually defaulted on the loan, however, and MCNB foreclosed
on the property, which was conveyed to the bank by deed on October 10, 2013, for the
stated consideration of $1 million.

Around the time of the foreclosure sale, the DOH decided to acquire 0.56
acres of the property to facilitate construction of a new highway to be known as the East
Beckley Bypass. On May 20, 2014, the DOH applied to the circuit court to condemn the
parcel and determine the compensation due MCNB. In so doing, the DOH elected to
proceed using the “alternative method” prescribed by statute, which provides in pertinent
part:
Before entry, taking possession, appropriation, or use,
the applicant shall pay into court such sum as it shall estimate
to be the fair value of the property, or estate, right, or interest
therein, sought to be condemned, including, where applicable,
2

the damages, if any, to the residue beyond the benefits, if any,
to such residue by reason of the taking. . . .
Upon such payment into court, the title to the property,
or interest or right therein, sought to be condemned, shall be
vested in the applicant, and the court or judge shall, at the
request of the applicant, make an order permitting the
applicant at once to enter upon, take possession, appropriate
and use the property, or interest or right therein, sought to be
condemned for the purposes stated in the petition. . . . The
title in the applicant shall be defeasible until the
compensation and any damages are determined in the
condemnation proceedings and the applicant has paid any
excess amount into court.
W. Va. Code § 54-2-14a (1981).

In its verified Application, the DOH averred that MCNB had rejected its
tender of $417,100, the details of which were set forth in an exhibit thereto:
Fair market value of 0.56-acre parcel
Diminution in value of 0.22-acre residue
Temporary construction easement over residue
Restaurant machinery and equipment in place
TOTAL:

$140,800
136,200
3,200
136,900
$417,100

With respect to the first three components of the DOH tender, that is, exclusive of the
machinery and equipment fixtures, the $280,200 subtotal was considerably short of the
combined $875,600 value arrived at by the agency’s retained appraiser. The appraiser
explicitly stated in his report, however, that the valuation was premised on the site being
free from contamination. Accordingly, the difference of $595,400 corresponded to the
estimated cost of environmental remediation to the site, which the DOH would have to
absorb as a necessary precursor to the onset of road construction.
3

MCNB answered the Application on June 26, 2014, denying that $417,100
represented just compensation and asserting that the property’s fair market value, as
calculated by its own appraiser, was instead $1,294,100. MCNB’s Answer incorporated
its Third-Party Complaint for contribution and indemnification against Exxon Mobil and
H.C. Lewis, which those parties each moved to dismiss. Upon receipt of the Answer, the
DOH moved for an order in conformance with § 54-2-14a, authorizing it to enter the
property and granting it defeasible title thereto upon deposit of the tender amount with
the Circuit Clerk. That motion came on for hearing on August 28, 2014.

By its order entered September 18, 2015, the circuit court granted the
DOH’s motion, although it conditioned title and the right of entry on the deposit of the
full amount of the agency’s appraisal, with no deduction for the anticipated costs of
environmental remediation. The circuit court’s order thus directs the DOH to deposit not
only the tender amount of $417,100, but also the $595,400 remediation estimate, for a
total of $1,012,500. The order confirmed the circuit court’s view that “[West Virginia
Code §] 54-2-14a does not allow the [DOH] to deposit less than $1,012,500.00 in order to
gain defeasible title and right of entry to the subject property.” On November 19, 2015,
the DOH filed the instant petition for extraordinary relief, seeking to prohibit
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enforcement of the circuit court’s order insofar as it requires the agency to deposit any
funds in excess of its $417,100 tender.1

II. STANDARD OF REVIEW
“‘Prohibition lies only to restrain inferior courts from proceedings in causes
over which they have no jurisdiction, or, in which, having jurisdiction, they are exceeding
their legitimate powers.’” Syl. pt. 3, in part, State ex rel. Hoover v. Berger, 199 W. Va.
12, 483 S.E.2d 12 (1996) (quoting syl. pt. 1, in part, Crawford v. Taylor, 138 W. Va. 207,
75 S.E.2d 370 (1953)). A petition for a writ of prohibition “‘may not be used as a
substitute for [a petition for appeal] or certiorari.’” Id. (quoting Crawford). In Hoover,
we set forth five factors to assist us in determining whether a lower tribunal has exceeded
its legitimate authority such that we should exercise our discretion to grant extraordinary
relief in prohibition:
(1) whether the party seeking the writ has no other adequate
means, such as direct appeal, to obtain the desired relief; (2)
whether the petitioner will be damaged or prejudiced in a way
that is not correctable on appeal; (3) whether the lower
tribunal’s order is clearly erroneous as a matter of law; (4)
whether the lower tribunal’s order is an oft repeated error or
manifests persistent disregard for either procedural or
substantive law; and (5) whether the lower tribunal’s order
raises new and important problems or issues of law of first
1

On December 11, 2014, the circuit court granted the respective motions of Exxon
Mobil and H.C. Lewis to dismiss the third-party claims against them, preserving
MCNB’s right to maintain those claims in an independent civil action. H.C. Lewis,
which had filed a cross-claim against Exxon Mobil, agreed to voluntarily dismiss that
claim without prejudice.
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impression. These factors are general guidelines that serve as
a useful starting point for determining whether a discretionary
writ of prohibition should issue. Although all five factors
need not be satisfied, it is clear that the third factor, the
existence of clear error as a matter of law, should be given
substantial weight.
Syl. pt. 4, in part, id.

III. ANALYSIS
We begin with the general proposition that the sovereign authority, whether
federal or state, may exercise its inherent power of eminent domain to acquire privately
owned property for governmental use only to the extent that it fairly reimburses the
owner for what is taken. That fundamental principle derives from the Fifth Amendment
of the United States Constitution, which specifically prohibits the public taking of private
property “without just compensation.” U.S. Const. amend. V. Our State constitution
similarly instructs that “[p]rivate property shall not be taken or damaged for public use,
without just compensation.” W. Va. Const. art. III, § 9.

In adherence to those constitutional commands, the Legislature enacted a
comprehensive statutory framework regulating the public taking of private property. The
procedural methodology thereby established in Article 2, Chapter 54 of the West Virginia
Code strives to serve the societal interest in efficiently securing public infrastructure, an
undertaking that “is so often necessary for the proper performance of governmental
functions that the power is deemed to be essential to the life of the state.” State of Ga. v.
City of Chattanooga, 264 U.S. 472, 480 (1924). At the same time, the eminent domain
6

statute accommodates the constitutional preeminence afforded private property rights
through the mandate of just compensation.

The prescribed procedure varies depending on whether the condemnation is
sought by the State or by a private entity authorized under certain circumstances to take
private property for public uses. Where a private entity is the condemnor, the associated
public uses commonly include without limitation railroad lines, distribution networks for
utilities, and oil or gas pipelines and storage facilities. See W. Va. Code § 54-1-2(a)-(c)
(1979). The condemnor private entity must initiate proceedings by applying via petition
in the circuit court. See W. Va. Code § 54-2-1 (1882). Upon satisfying itself that the
proposed taking is for a public use and not otherwise prohibited, the circuit court
proceeds to appoint disinterested freeholders as commissioners to determine just
compensation and any related damages to be paid the condemnee property owner. See id.
§ 54-2-5 (1963). After considering the evidence and, if necessary, viewing the subject
property, the commissioners prepare a report containing their findings. See id. § 54-2-9
(1963). Once the report has been submitted to the circuit court, the condemnor may gain
entry to the property and put it to the use stated in the application upon payment of the
amount ascertained by the commissioners, plus ten percent interest running from the
filing of the initial petition. See id. § 54-2-13 (1981). In the meantime, if the condemnor
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or the condemnee takes exception to the report, either may timely demand a jury trial of
the matter. See id. § 54-2-10 (1967). 2

By contrast, the State or any political subdivision thereof may proceed
under either of two methods, neither of which requires access to and use of the subject
property to be delayed until a commissioners’ report has been prepared. Under the first,
embodied in West Virginia Code § 54-2-14 (1981), the State may seek an order from the
circuit court permitting it “to enter upon, take possession, appropriate and use the land
sought to be condemned for the purposes stated in the petition.” The same rights accrue
to the State if it instead avails itself of the alternative method set forth in the companion
enactment, West Virginia Code § 54-2-14a (1981), except that the court order shall, in
addition, convey title to the property. The title vested in the State “shall be defeasible

2

We recently explained in West Virginia Department of Transportation, Division
of Highways v. Western Pocahontas Properties, L.P., 236 W. Va. 50, 777 S.E.2d 619
(2015), that
[t]he challenge in assessing just compensation in a condemnation case is
this: what uses and factors would be considered in setting the market price
by a willing buyer and a willing seller, each acting with complete freedom
and knowledge of the property? Every element of value which would be
taken into consideration between private parties in a sale of property should
be considered in arriving at a just compensation for the land proposed to be
taken. Conversely, considerations that may not reasonably be held to affect
market value are excluded. Essentially, any factor that a reasonable buyer
or seller would typically consider should be included in an analysis of fair
market value.
Id. at 62, 777 S.E.2d at 631 (citations, internal quotation marks, and alterations omitted).
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until the compensation and any damages are determined in the condemnation proceedings
and the applicant has paid any excess amount into court.” Id. Regardless of which
method is employed to obtain the specified order, commissioners are subsequently
appointed and a report is made, and, if dissatisfied, either the State or the property owner
may resort to a jury trial. See W. Va. Code §§ 54-2-14, -14a.

The DOH here elected to proceed under the alternative method set forth in
§ 54-2-14a, seeking defeasible title to the MCNB parcel. In accordance with the statute,
the DOH was first required to “pay into court such sum as it shall estimate to be the fair
value of the property,” plus the entirety of any anticipated damages to the residue. W.
Va. Code § 54-2-14a; see id. § 54-2-14 (employing identical language with respect to the
first method). The DOH takes the straightforward position that, inasmuch as the statute
vests no one other than “it” with the prerogative to estimate fair value, the circuit court
was without authority to condition issuance of the sought-after order on the deposit of a
sum varying in any respect from its $417,100 tender.

Because it faithfully adheres to the statute’s literal terms, we are convinced
that the DOH’s interpretation should be adopted as correct. See State ex rel. State Rd.
Comm’n, 137 W. Va. 572, 576, 73 S.E.2d 432, 434 (1952) (“The jurisdiction of a circuit
court over a proceeding in eminent domain is statutory, which statutes, under our
practice, must be strictly construed.” (citation omitted)); cf. King v. W. Va.’s Choice, Inc.,
234 W. Va. 440, 443, 766 S.E.2d 387, 390 (2014) (“[A] court’s duty is not to construe
9

but to apply an unambiguous statute.”). MCNB protests that the discretion afforded the
DOH by the statute is not so absolute as to permit a tender that, it says, falls far short of
the property’s manifest value.

Our condonation of the agency’s approach would,

according to MCNB, contravene its constitutional right to just compensation and
effectively thrust upon it the costs of the environmental cleanup, a burden that MCNB
contends cannot legitimately be imposed.3

MCNB’s arguments ignore that there are two purposes to be served by the
methodology inherent in the eminent domain statute. To be sure, the statute is designed
to ensure just compensation for the property taken, but it accomplishes that end by virtue
of the appointment of qualified commissioners, the preparation of a particularized report
based on evidence obtained through the adversary process, trial de novo before a jury,
3

According to MCNB, the State’s interest in holding a landowner accountable for
the costs of environmental cleanup is at its least where the landowner is not responsible
for the contamination as a matter of fact or law. MCNB insists that liability for
remediation is restricted to “owners” and “operators” of USTs, and that, being nothing
more than an innocent “holder” of affected property, it cannot be designated a member of
either category. See 40 C.F.R. § 280.220 (2015) (specifying that a holder is not an owner
liable for cleanup so long as it does not participate in the management of the UST system
or engage in petroleum production, refining, and marketing); 40 C.F.R. § 280.230(b)(1)
(2015) (absolving holder from liability as an operator “if there is an operator, other than
the holder, who is in control of or has responsibility for the daily operation of the UST or
UST system and who can be held responsible for compliance with applicable
requirements”). MCNB also cites a letter dated September 15, 2006, from the West
Virginia Department of Environmental Protection (“DEP”) in response to an inquiry from
Chrite concerning the subject property, whereby a representative of the DEP’s Office of
Environmental Remediation opined that “[t]he responsible party for remediation of
petroleum contamination associated with the confirmed release is the owner(s) of the
underground storage tanks at the time of the confirmed release.”
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and the opportunity to appeal an adverse verdict. The expedited-entry provisions of West
Virginia Code §§ 54-2-14 and 54-2-14a, however, facilitate the complementary purpose
of ensuring that the subject property is efficiently acquired and converted to public use,
without imposing unnecessary costs and delays on the sovereign.

As such, those

provisions admit of no room for an aggrieved landowner to preliminarily contend or to
present evidence that the State’s estimate of just compensation is substantively
inadequate.

Instead, those opportunities are properly limited to the subsequent

proceedings before the commissioners. Even so, the incentive remains strong for the
State to accurately calculate its tender, because if the amount ultimately allowed as just
compensation—either by the commissioners’ report or by a jury verdict—exceeds the
estimate initially paid into court, the landowner is entitled to payment of the excess plus
ten percent interest from the date of the petition. See W. Va. Code §§ 54-2-14, -14a.

Moreover, insofar as MCNB may ultimately sustain a loss with respect to
its investment in the subject property, such loss will not be attributable to any expenditure
relating to the parcel’s contamination. Assuming that the DOH’s estimate is reasonably
correct, it is the agency that will instead spend in the neighborhood of $600,000 to
remediate the parcel in preparation for the construction project. Were the DOH to pay
the full amount of its $1,012,500 base valuation exclusive of cleanup costs as a
prerequisite to access, it would yet be compelled to spend the same $600,000 on
remediation, amounting to a total acquisition expenditure hundreds of thousands of
dollars in excess of what even MCNB contends the property is worth. That excess would
11

not be recoverable in the subsequent proceedings under the particular facts of this case,
given that whatever funds the DOH ultimately pays “as representing the fair market value
of property to be acquired, the amount of the award or verdict pertaining to such property
shall not be less than such sum.” W. Va. Code § 54-3-4.4

4

Sections 54-2-14 and 54-2-14a contemplate otherwise, as each instructs that “[i]f
the amount which has been paid into court pursuant to this section exceeds the amount
allowed by the report of the condemnation commissioners, or the verdict of a jury, if
there be one, the excess shall be repaid to the applicant.” Those parallel provisions were
made part of the condemnation statute prior to the enactment of section 54-3-4, which
was designed specifically to implement and accommodate the provisions of the federal
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, 42
U.S.C. § 4601 et seq. The federal act and its implementing regulations endeavor, inter
alia, to protect persons and small businesses permanently displaced “as a direct result of
a written notice of intent to acquire or the acquisition of such real property in whole or in
part for a program or project undertaken by a Federal agency or with Federal financial
assistance.” Id. § 4601(6)(A)(i) (1987). The revised Statement of Just Compensation and
Summary prepared by the DOH in support of the agency’s tender confirms that it was
submitted “[i]n accordance with the provisions of” the federal act.
Section 54-3-4 thus imposed a floor on condemnation awards or verdicts contrary
to the provisions of sections 54-2-14 and 54-2-14a. The conflict is readily resolved,
however, as § 54-3-4 specifically directs that its award-or-verdict floor applies
“notwithstanding any other provision of law,” leaving no doubt of its primacy. See
Benjamin v. Walker, No. 16-0228, 2016 WL 1619865 (W. Va. Apr. 19, 2016), at *__
(acknowledging that statutory directive applying “notwithstanding any other provision of
law” is mandatory); cf. State ex rel. City of Jennings v. Riley, 236 S.W.3d 630, 632 (Mo.
2007) (en banc) (“[T]o say that a statute applies ‘notwithstanding any other provision of
the law’ is to say that no other provisions of law can be held in conflict with it. Indeed,
the ‘Notwithstanding’ clause does not create a conflict, but eliminates the conflict that
would have occurred in the absence of the clause.”)
The DOH also directs our attention to West Virginia Code § 54-2-16 (1981),
which, like § 14 and § 14a, provides for the repayment to the condemnor of any amount
deposited in excess of the eventual commissioners’ report or jury award. By its terms,
however, § 16 applies only to “such payment into court as is mentioned in section
(continued . . .)
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In reaching our decision herein, we do not hold that the State’s estimate
pursuant to § 14 or § 14a is always insulated from review. Under exceedingly narrow
circumstances, an aggrieved property owner may seek to have the tender set aside. The
nature of such circumstances is indicated by resort to other aspects of the eminent domain
statute. For example, where the commissioners’ report is accepted by the parties without
exception or jury demand, the circuit court may yet decline to confirm the report if “good
cause be shown against it, or it be defective or erroneous on its face.” W. Va. Code § 54
2-10 (1967). In an analogous context, the right of entry afforded a private condemnor
upon payment of the just compensation ascertained by the commissioners may not be
stayed or enjoined “unless it be manifest that the applicant is insolvent or that it or its
[authorized representatives] are transcending their authority, or that such interposition is
necessary to prevent injury which cannot be adequately compensated in damages.” Id. §
54-2-13 (1981). We discern that a comparable standard should apply to the State’s
estimate in advance of entry.

Thus, the preliminary estimate of just compensation

formulated by the State or its political subdivision pursuant to West Virginia Code § 54
2-14 or § 54-2-14a may be challenged only in the most unusual of cases, i.e., where it is
facially or patently defective, the result of an ultra vires act, made in objective bad faith,
or is otherwise justified by good cause.5

thirteen of this article.” Because the scope of § 13 is limited to private condemnors, it is
outside the reach of § 54-3-4, which applies strictly to public agencies.
5
We make plain by our decision today that a mere disagreement concerning the
substantive adequacy of the estimate does not constitute good cause sufficient to justify
(continued . . .)
13

The DOH’s consideration of the costs of environmental remediation in
formulating its estimate of just compensation was not beyond its authority, nor was it
done in bad faith. Indeed, the DOH’s evaluation is facially rational, and, as Chief Justice
Ketchum explains more fully in his concurring opinion, it finds support in the custom and
practice of other jurisdictions.6 Inasmuch as no basis exists to disturb the DOH’s just
compensation estimate, the circuit court clearly erred as a matter of law in declining to
issue the agency’s requested order granting it the right of entry and defeasible title to the
subject property upon the deposit of $417,100. The third Hoover factor thus strongly
supports the grant of extraordinary relief, as do the first and second, given that the DOH

judicial intervention. See Murray v. State Farm Fire & Cas. Co., 203 W. Va. 477, 485,
509 S.E.2d 1, 9 (1998) (instructing that proper application of the construction canons of
ejusdem generis and noscitur a sociis leads to the conclusion that “in an ambiguous
phrase mixing general words with specific words, the general words are not construed
broadly but are restricted to a sense analogous to the specific words”).
6

The majority view is that evidence of environmental contamination and its
associated cleanup costs is admissible in eminent domain proceedings. The courts in the
majority often reason that admissibility of such evidence reflects the realities of current
business practice, in that banks routinely insist on environmental assessments of suspect
property before financing its purchase, and appraisers habitually account for potential
remediation expenses in providing contingent valuations. See 4 Julius L. Sackman,
Nichols on Eminent Domain, § 13.10 (3d ed. 2015). A significant minority of courts
exclude contamination evidence, however, particularly where the landowner’s liability
therefor has not been established. The principal concern for the minority is that the
owner will receive just compensation based on the property’s depressed price, and then
be compelled to bear cleanup costs equivalent to the shortfall without resort to
recompense. See id. Courts espousing the minority view also express concern regarding
the complexity of proof and the increased expense to the sovereign of litigating the
matter. See id.
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would be statutorily barred from recovering the excess deposited if it were compelled to
defer its challenge to the circuit court’s interlocutory order until an appeal of the final
condemnation judgment. Moreover, the DOH’s petition in this matter has given us
occasion to address a new and important issue of first impression in this jurisdiction, such
that the fifth Hoover factor also counsels our intervention. In light of the entirety of the
circumstances, we adjudge that our issuance of a writ of prohibition is appropriate and
warranted.

IV. CONCLUSION
In accordance with the foregoing, we grant the petition for extraordinary
relief filed by the DOH and prohibit enforcement of the circuit court’s order of
September 18, 2015, insofar as it conditions the right of entry and grant of defeasible title
to the subject property on the agency’s deposit of any amount exceeding its estimate and
tender of $417,100.
Writ granted.
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Chief Justice Ketchum, concurring:

I agree completely with the majority opinion. I write separately because, at
trial, the circuit court will be called upon to determine whether evidence of environmental
contamination and remediation costs will be admissible because they are relevant to the
property’s fair market value.
Under our law the condemning agency is required to pay the landowner just
compensation for the property. Just compensation is the price that the property would
bring if it were offered for sale on the open market by someone who wanted to sell and
was bought by someone who wanted to buy, both exercising prudence and intelligent
judgment as to its value, and neither under any compulsion to buy or sell.1 Every element
which affects value and which would influence a prudent purchaser should be
considered.2
In other words, would a prudent buyer consider (1) that the property is
contaminated (2) may need to be remediated and (3) the cost of remediation. Even if the
contaminated property had been remediated, would a prudent buyer consider
1

Menis E. Ketchum, West Virginia Pattern Jury Instructions, § 1204
Eminent Domain (2016); W.Va. Dept. of Highways v. Berwind Land Co., 167 W.Va. 726,
732, 280 S.E.2d 609, 614 (1981); W.Va. Dept. of Transportation v. Western Pocahontas
Properties, 236 W.Va. 50, 61-62, 777 S.E.2d 619, 630-31 (2015).
2

Western Pocahontas Properties, 236 W.Va. at 62-63, 777 S.E.2d at 631

32.
1

environmental stigma, i.e., an adverse effect on the market’s perception of the value of
property containing an environmental risk even after clean-up costs have been expended
or considered in estimating value.3
Evidence of environmental contamination should be treated “no differently
than evidence of a leaky basement, a cracked foundation, or a dilapidated roof: in each
case, if the damage and the attendant costs of repair would influence a prudent purchaser
in determining how much to pay for the property, then evidence of such damage and
repair costs is relevant to fair market value and therefore admissible in condemnation
proceedings.”4
Under our condemnation statute the issue is fair market value on the date of
taking (the date the condemnation was filed).5

Our condemnation statutes do not

contemplate determining who contaminated the property or who is required to clean up
the property. The single issue for the jury to determine is the fair market value of the
property on the date the condemnation was filed.
We do not have a West Virginia Supreme Court case addressing
contamination. My concurrence follows the majority view outlined in the leading case,

3

Richard J. Roddewig, Classifying the Level of Risk and Stigma Affecting
Contaminated Property, in VALUING CONTAMINATED PROPERTIES, 219, 221 (2002).
4

260 N. 12th St., LLC v. State of Wisconsin Dep’t of Transp., 808 N.W.2d
372, 382 (Wis. 2011).
5

West Virginia Pattern Jury Instructions, § 1203 Eminent Domain (2016);
Syllabus Point 1, W.Va. Dep't of Highways v. Roda, 177 W. Va. 383, 352 S.E.2d 134,
(1986); Western Pocahontas Properties, 236 W.Va. at 63, 777 S.E.2d at 632.
2

260 North Street LLC.6 There is a minority view that usually requires the remediation
costs to be escrowed until the condemnation is remediated.7 However, I suspect the
Department of Transportation will remediate the property or indemnify the landowner
before the trial when the property is valued as to the date of its taking by the Department
of Transportation.

6

260 North 12th Street, LLC, supra n. 4.

7

Michael L. Stokes, Valuing Contaminated Property in Eminent Domain: A
Critical Look at Some Recent Developments, 19 Tul. Env. L. J. 221 (2006); Nichols on
Eminent Domain, §§ 13.10 and § 12.A.01 [7] [6].
3

No. 15-1112 -

State of West Virginia ex Rel. West Virginia Department of
Transportation, Division of Highways v. the Honorable Robert A.
Burnside, Jr., Judge of the Circuit Court of Raleigh County, and MCNB
Bank and Trust Co.

FILED
June 13, 2016
released at 3:00 p.m.
RORY L. PERRY, II CLERK
SUPREME COURT OF APPEALS
OF WEST VIRGINIA

Davis, Justice, concurring:
I agree with the outcome reached in this condemnation matter, which grants
the writ of prohibition sought by the West Virginia Department of Transportation, Division
of Highways (“DOH”), and allows the DOH to acquire a right of entry and defeasible title
to the commercial property at issue upon its deposit of the sum equal to the DOH’s
preliminary estimate of just compensation. I have chosen to write separately because dicta
contained in the majority opinion in this case indicates that a preliminary estimate by the
State or its political subdivision in a condemnation matter may be challenged prior to a
hearing before commissioners on the grounds that it is facially or patently defective, the
result of an ultra vires act, made in objective bad faith, or on other grounds justified by good
cause. As I will demonstrate, the analysis used in the opinion to reach this conclusion simply
is not supported by either of the two applicable statutes, W. Va. Code § 54-2-14 (1981)
(Repl. Vol. 2008) or § 54-2-14a (1981) (Repl. Vol. 2008).

West Virginia Code § 54-2-14 states, in relevant part, that,

1

[i]f the applicant be the State of West Virginia, or any
political subdivision thereof, on filing its petition as authorized
in this article, and if the court or judge is satisfied that the
purpose for which the land or property is sought to be
condemned is a public use for which private property may be
appropriated on compensating the owner, the court or judge
shall, at the request of the applicant, make an order permitting
the applicant at once to enter upon, take possession, appropriate
and use the land sought to be condemned for the purposes stated
in the petition.
(Emphasis added). West Virginia Code § 54-2-14a similarly provides that,
[p]rior to any report by condemnation commissioners, or
verdict of a jury, if the applicant be the State of West Virginia
or any political subdivision thereof, and be otherwise authorized
by law to make payment as required in this section, on filing its
petition as authorized in this article, and if the court or judge is
satisfied that the purpose for which the property or interest or
right therein, is sought to be condemned is a public use for
which private property may be appropriated on compensating
the owner, the applicant may thereupon acquire title to, and
enter upon, take possession of, appropriate and use the property,
or interest or right therein, sought to be condemned for the
purposes stated in the petition by following the method provided
in this section.
....
Upon such payment into court, the title to the property,
or interest or right therein, sought to be condemned, shall be
vested in the applicant . . . .
(Emphasis added).

2

Under the plain language1 of the foregoing statutes, so long as the State or any
political subdivision thereof has either petitioned a circuit court pursuant to W. Va. Code §
54-2-14, or petitioned the circuit court and paid into the court a sum equal to its estimate of
the fair value of the property pursuant to W. Va. Code § 54-2-14a, a trial court may consider
only whether “the purpose for which the property or interest or right therein[] is sought to be
condemned is a public use for which private property may be appropriated on compensating
the owner . . . .” W. Va. Code § 54-2-14a. See also W. Va. Code § 54-2-14 (allowing the
circuit court to consider only whether “the purpose for which the land or property is sought
to be condemned is a public use for which private property may be appropriated on
compensating the owner . . . .”).

Neither of the foregoing statutes grants authority to a circuit court determining
whether to allow the State or its political subdivision to enter or possess land to, at this
preliminary stage of a condemnation proceeding, consider anything other than whether the
purpose for which the property is sought to be condemned is a public use. Indeed, by

1

See Foster Found. v. Gainer, 228 W. Va. 99, 110, 717 S.E.2d 883, 894 (2011)
(“Statutes whose language is plain must be applied as written . . . .”); Syl. pt. 2, State v.
Elder, 152 W. Va. 571, 165 S.E.2d 108 (1968) (“Where the language of a statute is clear and
without ambiguity the plain meaning is to be accepted without resorting to the rules of
interpretation.”); Syl. pt. 2, State v. Epperly, 135 W. Va. 877, 65 S.E.2d 488 (1951) (“A
statutory provision which is clear and unambiguous and plainly expresses the legislative
intent will not be interpreted by the courts but will be given full force and effect.”).
3

utilizing the word “shall,” the statutes impose a mandatory duty2 upon circuit courts to grant
entry, possession, and defeasible title, upon making a determination that condemnation is
sought for a public purpose, so long as the court has received an application and, where
defeasible title is sought, payment of the appropriate funds. See W. Va. Code § 54-2-14
(“[T]he court or judge shall, at the request of the applicant, make an order permitting the
applicant at once to enter upon, take possession, appropriate and use the land sought to be
condemned for the purposes stated in the petition.” (emphasis added)); W. Va. Code § 54-214a (“Upon such payment [of the fair value estimate along with any bond that may be
required] into court, the title to the property, or interest or right therein, sought to be
condemned, shall be vested in the applicant[.]” (emphasis added)).

Furthermore, the authority relied upon by the majority to outline additional
grounds upon which a preliminary estimate of the value of property by the State or a political
subdivision may be challenged does not support allowing such a challenge when the estimate
has not yet been considered by commissioners or a jury. See W. Va. Code § 54-2-10 (1967)
(Repl. Vol 2008) (setting parameters for certain proceedings applicable after commissioners’
report has been filed); W. Va. Code § 54-2-13 (1981) (Repl. Vol. 2015) (same). Insofar as
dicta in the majority opinion purports to prescribe new grounds for challenging a preliminary

2

“It is well established that the word ‘shall,’ in the absence of language in the
statute showing a contrary intent on the part of the Legislature, should be afforded a
mandatory connotation.” Syl. pt. 1, E.H. v. Matin, 201 W. Va. 463, 498 S.E.2d 35 (1997)
(internal quotations and citation omitted).
4

estimate of the value of property based upon language from statutes that allow specific types
of challenges only after a finding by commissioners or a jury, I do not believe that these
factors should be applied. Pre-commissioner challenges to preliminary estimates of the State
or its political subdivisions on any grounds other than whether the property is sought to be
condemned for a public use are not supported by statute and will cause untold
pre-commissioner litigation that the law does not permit. Accordingly, I concur with the
majority’s ultimate decision in this case, but not with the dicta herein discussed.
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In Olson v. United States, 292 U.S. 246 (1934), the United States Supreme
Court recognized that the United States Constitution requires the owner of condemned land
to be put “in as good a position pecuniarily as if his property had not been taken.” Id. at 255.
Likewise, this Court confirmed this principle in State Road Commission v. Board of Park
Commissioners, 154 W.Va. 159, 173 S.E.2d 919 (1970), stating that: “The guiding principle
of just compensation is reimbursement to the owner for the property taken and he is entitled
to be put in as good a position pecuniarily as if his property had not been taken.” Id. at 167,
173 S.E.2d at 925. Trampling upon this critical principle of eminent domain law, the
majority has sanctioned the deprivation of fair market value to the landowner based upon
costs uniquely and solely attendant to the State’s intended usage of the condemned property.
In the present case, the State is attempting to deprive the innocent landowner of more than
half of the land’s value. Such a result is manifestly unjust and ultimately threatens the rights
of all property owners in this state. Recognizing a clear need to raise a clarion call because
of the potential for both devastating and long-lasting effects to our body of eminent domain
law, I adamantly dissent to the majority’s violation of the constitutional mandate of “just
compensation” for private property taken for public use.

1

Before the State decided to condemn the subject property, the environmental
contamination had not required any action by the prior landowners. The record establishes
that the underground storage tanks began leaking in 1991 when the property was owned by
Exxon. Sometime after the leak’s detection, Exxon sold the property to H.C. Lewis. A
second leak occurred during H.C. Lewis’s ownership of the subject property. The West
Virginia Department of Environmental Protection (“WVDEP”) was aware of the leaks but
did not require any remediation. Instead, monitoring wells were put in place and ground
water samples were taken and analyzed on a regular basis. Subsequently, the property was
sold to Chrite Properties for $400,000.00. Chrite Properties financed the purchase through
MCNB and obtained a $750,000.00 loan from MCNB to construct and operate a Sonic fastfood restaurant on the property. When Chrite Properties defaulted on the loan in 2013,
MCNB instituted a foreclosure proceeding and obtained title, paying $1,000,000.00, for the
purchase. Less than a year later, the State gave notice of its intent to condemn the property.

The WVDEP has declared that “[t]he responsible party for remediation of
petroleum contamination associated with the confirmed release is the owner(s) of the
underground storage tanks at the time of the confirmed release.” Because MCNB did not
own the subject property at the time the underground storage tanks began to leak, but for the
taking, MCNB would have never incurred, or been liable for, the costs of remediation.
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Moreover, it appears that no remediation efforts would have been required as the twenty-year
monitoring period was almost complete.1

Solely because of the State’s intended use of the property–the construction of
a bypass road–has the issue of remediation even surfaced. It is well established that the
proper measure of the value of property taken through eminent domain proceedings is “the
owner’s loss, not the taker’s gain.” State Rd. Com’n, 154 W.Va. at 167, 173 S.E.2d at 925.
Indeed, this Court recently held: “Under the project influence rule, any increase or decrease
in value to the condemned land that is directly attributable to the project for which the land
is taken must be disregarded in determining the market value of the land.” Syl. Pt. 4, Gomez
v. Kanawha Co. Com’n, No. 15-0342, __W.Va. __, __ S.E.2d __ (W.Va. June 3, 2016). By
allowing the State to deduct the remediation costs from the property’s appraised value, the
majority, in clear contravention of Gomez, is permitting just compensation to be based on the
property’s intended use rather than on the property’s value in the private marketplace.
According to the majority, the valuation of the property is measured in terms of the
property’s value to the State, rather than in terms of the loss of value realized as a result of
the taking by the property owner. This result flies in the face of established and equitable
principles of just compensation.

1

According to the deposition testimony of a WVDEP official, the “wait and see”
approach of conducting quarterly water samples would have likely continued had the DOH
not decided to condemn the property in order to build a road.
3

To reduce a just compensation award because the condemnor’s project requires
a different remediation than the owner would have undertaken in the private market is
patently unjust. Using a hypothetical scenario that bears a striking resemblance to the case
at bar, one commentator aptly illustrated “the potential for a real disconnect between the type
and measure of remediation costs before and after a taking:”
A landowner using an old gas station site with historical
hydrocarbon contamination may incur only minor remediation
costs associated with bioremediation and ground water
monitoring that have little effect on the property’s use or the
income stream generated from it. Remediation expenses might
even be reimbursable from a government fund associated with
leaking underground storage tanks. When the condemnor
acquires the property for a below grade highway underpass
project, however, it encounters heavily contaminated soil.
Because of the project’s construction timelines, the condemnor
carts away several hundred truck loads of dirt in a short period,
treating it all as hazardous material and incurring several million
dollars in cleanup costs. These are real costs, but who should
bear the brunt of them? Should the entire cost be deducted from
the just compensation owed for the property?
Jack R. Sperber, A Clean Look at Dirty Property: Emerging Issues and Common Problems
When Valuing Contaminated Properties in Eminent Domain Proceedings, SS035 ALI-ABA
705, 711 (Feb. 2011). The travesty of forcing MCNB to incur remediation costs is obvious:
MCNB would have never incurred any remediation costs absent the taking because it was
not the legally responsible party and because the current use of the land did not require it.

4

The method by which the fair market value of the property was reduced to
account for the remediation costs is also problematic. The State’s certified general appraiser,
Kent Kesecker, reported that the fair market value of the property, along with damages to the
residue, is $1,012,500.00. West Virginia Code § 54-2-14a (2006) provides, in part:
Before entry, taking possession, appropriation, or use, the
applicant [the State] shall pay into court such sum as it shall
estimate to be the fair value of the property, or estate, right, or
interest therein, sought to be condemned, including, where
applicable, the damages, if any, to the residue beyond the
benefits, if any, to such residue, by reason of the taking.
Ignoring this clear statutory mandate, the State revised Mr. Kesecker’s appraisal by
subtracting the estimated remediation costs from his reported fair market value. This type
of dollar for dollar discounting, while simple to administer, “has little else to commend it”
because “it rarely captures the property’s true value.” Sperber, SS035 ALI-ABA at 719. In
that regard, any actual reduction in fair market value due to the contamination “may be far
more or far less than those anticipated costs depending on the circumstances involved.” Id.

In this case, the dollar for dollar reduction of the fair market value is
particularly troubling because it was based on a single estimation of the remediation costs.
During the hearing below, the State acknowledged that “these exact numbers [for the
remediation] . . . arise from an estimate that was done by an expert–a consultant retained
by the Division of Highways- for this specific project.” (emphasis supplied). According to
the deposition of WVDOH civil engineer Sajid Barlas, the estimated proposed alternative
5

viable options for performing the recommended remediation ranged as low as $100,000.00
and $225,000.00. Mr. Barlas further testified that the “Stage 1” estimate of $519,000.00
could be performed for approximately $225,000.00 with “some of the work being done by
DOH” rather than a private contractor and “using our own equipment.” As this testimony
demonstrates, the $595,000.00 estimate for remediation was highly inflated. Moreover, it
suggests that the estimate was derived from wholly speculative remediation costs rather than
from costs likely to be paid by the State.

In any condemnation case the relevant question is: How would the private
marketplace have treated the environmental issue in determining the fair market value as of
the date of the taking, without any consideration of the project for which the property is being
condemned? In this instance, we know that the contamination had almost no effect on the
fair market value of the property because, even though the leak occurred more than twentyyears ago, no action other than groundwater monitoring has been required. Despite the
contamination, the property has been sold on multiple occasions and even developed for
other commercial uses, namely a restaurant. Proof of its continuing value is the fact that the
property was acquired by MCNB for $1,000,000.00 shortly before this eminent domain
proceeding was instituted. Because the contamination had no impact on the property’s fair
market value before the condemnation, it stands to reason that the State’s costs of remedying
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the contamination should not be considered in determining the just compensation due to the
landowner.

Apparently motivated by a desire to help the State avoid paying the costs
associated with the property’s clean up, the majority overlooks the existence of an alternative
remedy for recouping the remediation expenses. The State can institute an environmental
cost-recovery action pursuant to the governing environmental laws against the parties
actually responsible for the contamination. Such an action not only allows the costs of
remediation to be transferred to the entities who are actually responsible for the
contamination, but it prevents an innocent landowner–MCNB–from being penalized for a
problem it did not create.

In addition to the substantive basis for this dissent, there are also procedural
impediments to the majority’s decision. Through its petition for extraordinary relief, the
State sought to “prohibit” enforcement of a ruling that was merely the preliminary
determination of the fair market value. The statutory process provides for just compensation
to be determinated by a report of condemnation commissioners or a verdict of a jury, which
is subject to review through the normal appeal process. See W.Va. Code § 54-2-14a. By
granting the State the relief it sought, the majority has disregarded our well-established tenets
regarding the grounds for issuing a writ of prohibition. See Syl. Pt. 4, Hoover v. Berger, 199
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W.Va. 12, 483 S.E.2d 12 (1996). We have long held that where a party has other adequate
means of seeking relief, such as direct appeal, a writ of prohibition should not be granted.
Id.

The effect of this decision is to place all property owners in a highly
undesirable position as it sanctions an improper undervaluation of condemned land from the
initiation of eminent domain proceedings. As a result, landowners will be forced to resort
to costly litigation in an effort to obtain just compensation because the State can now take
property immediately for a mere fraction of its fair market value if the State’s intended use
creates a colorable excuse for reduced compensation. Obviously, the construction of
highways will frequently involve costs that would never arise when the property is being put
to its ordinary use for commercial or residential purposes. If the State can pass on those extra
costs to innocent landowners by reducing the compensation to which they are constitutionally
entitled, basic principles of equity and fairness will necessarily be frustrated. By condoning
the State’s revision of its certified appraiser’s report to account for the remediation costs, the
majority is allowing the State to determine fair market value of land in future eminent
domain proceedings by using whatever method the State arbitrarily decides is appropriate.

In conclusion, simply because the State decided to take MCNB’s property, the
majority has decided that MCNB must pay the costs to clean up an environmental mess
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caused by a previous property owner. Consequently, MCNB is being forced to incur a
financial loss that it otherwise never would have sustained solely because of the State’s
intended use of the property. The majority’s decision has worked a travesty of justice
because MCNB is being denied the just compensation to which it is constitutionally entitled.
Accordingly, I respectfully dissent.
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