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APPELLEE-CROSS APPELLANT BRIDGE AINA LE’A, LLC’S
FOURTH BRIEF ON CROSS-APPEAL
I.

INTRODUCTION
After unlawfully reclassifying Bridge Aina Le’a, LLC’s Property 1

from urban to agriculture, and in the process violating almost every applicable
statute, regulation and constitutional provision since 2005, it is beyond ironic for
the Commissioners to now be complaining about the unfairness of this litigation.
The Commissioners utterly fail to acknowledge the damage they caused Bridge by
creating a shadow over the Property and the project for almost the past decade. To
be sure, Bridge has been asserting that the Commission’s conduct has been
unlawful since at least 2007, but the Commission continually chose to ignore
Bridge’s arguments and instead sought to punish Bridge and enforce
“consequences.”
Simply put, the applicable case law is clear that the federal courts
should not unnecessarily meddle in local issues such as land use. The district court
correctly invoked Pullman abstention and declined to rule on the Commissioners’
immunity claims based on the motion to dismiss. See Pullman Railroad Comm’n
v. Pullman Co., 312 U.S. 496 (1941). But the district court erred by refusing to
remand all or part of the case back to state court after invoking Pullman.

1

Unless stated otherwise, terms used herein have the same meaning as defined in
Bridge’s second brief.
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Therefore, this court should affirm the district court’s Pullman abstention but
reverse and remand the case back to state court for Bridge to pursue its state law
takings and declaratory judgment claims.
Remand of this case back to state court does not require this court to
rule on the Commissioners’ immunity claims. However, if the court is inclined to
rule, it should deny immunity based on the allegations in the complaint. Because
the Commission assumed multiple roles as rule maker, monitor of compliance,
prosecutor, and arbiter, the Commissioners are not entitled to immunity. Despite
the Commissioners’ worn and overused analogy in the briefs, they acted unlike any
judge in the country. Therefore, the Commissioners are not entitled to immunity.
II.

ARGUMENT
A.

Pullman Abstention Is Appropriate
The district court was correct to abstain and stay the federal claims

pursuant to Pullman. 2 Pullman abstention is an equitable and discretionary
doctrine that may be invoked by the district court so long as the underlying three
criteria are satisfied:
2

The Commissioners’ argument that Bridge waived its abstention argument is
unfounded. See Third Brief, pp. 2-3. The Commissioners’ citation to Gerlaugh v.
Stewart, 129 F.3d 1027, 1051 (9th Cir. 1997) (Reinhardt J. concurring and
dissenting), is unpersuasive because that case dealt with a ineffective counsel
dispute where defense counsel failed to make closing arguments during the penalty
phase of a murder trial. Id. Here, Bridge asserted the Pullman abstention
arguments at the district court below and then referenced and incorporated the
district court’s analysis into Bridge’s Second Brief.
2
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The complaint touches a sensitive area of social policy upon which
the federal courts ought not to enter unless no alternative to its
adjudication is open.

(2)

Such constitutional adjudication plainly can be avoided if a definitive
ruling on the state issue would terminate the controversy.

(3)

The possibly determinative issue of state law is doubtful.

See VH Property Corp. v. City of Rancho Palos Verdes, 622 F. Supp. 2d 958, 962
(C.D. Cal. 2009) (quoting Sinclair Oil Corp. v. County of Santa Barbara, 96 F.3d
401, 409 (9th Cir. 1996)).
Courts throughout this circuit have repeatedly held that local land use
disputes satisfy the criteria for Pullman. See, e.g., Sinclair Oil Corp., 96 F.3d at
409 (citing Kollsman v. Los Angeles, 737 F.2d 830, 836 n. 18 (9th Cir. 1984))
(“Abstention often will be appropriate when state land use regulations are
challenged on state and federal grounds.”). 3 Although Bridge would prefer for the
litigation to commence as soon as possible, the relevant case law is clear that
Pullman abstention is proper in this case. Accordingly, the Commissioners’
arguments are inadequate because the district court correctly ruled that the Pullman
criteria were satisfied and it had the power to abstain.

3

The applicable standard of review for Pullman abstention is abuse of discretion.
See Kollsman, 737 F.2d at 833.
3
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Sensitive Area Of State’s Social Policy

“The Ninth Circuit has consistently and repeatedly held that land use
planning is a sensitive area of social policy that meets the first requirements for
Pullman abstention.” VH Property Corp., 622 F. Supp. 2d at 962 (quoting e.g.
Sinclair Oil Corp., 96 F.3d at 401) (internal quotations omitted). There is nothing
about the 42 U.S.C. § 1983 claims against the Commissioners or their alleged
immunity defenses that compel deviation from this rule. Any ruling on the
Commissioners’ immunity defenses would clearly require the court to enter into
the area of state land use law, including analysis of the purpose of the Commission,
its role under Hawaii law, and Bridge’s factual allegations underlying the § 1983
claims. The Commission is a creation of state law, with members appointed by the
Governor, construed by cases decided by the Hawaii Supreme Court, and with the
sole purpose of administering land use planning in the state. The Commissioners’
defenses also cited to several Hawaii Supreme Court cases and state statutes
regarding the Commission’s supposed role and function (which Bridge contests the
individual Commissioners utterly failed to comply with). 4 See Principal Brief, pg.
25; Third Brief, pp. 7-8.

4

The Commissioners’ briefs heavily rely on analysis of Hawaii Revised Statutes
Chapters 91 and 205, as well as opinions from Hawaii appellate courts: Lanai Co.,
Inc. v. Land Use Com’n, 97 P.3d 372 (Haw. 2004), and Kaniakapupu v. Land Use
Com’n, 111, Haw 124, 139 P.3d 712 (Haw. 2006).
4
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Moreover, the Commissioners cannot explain how their immunity
defenses do not involve or affect issues of state land use law. Indeed, the
allegations in the complaint heavily rely on how the Commissioners repeatedly and
maliciously failed to comply with the procedural and substantive requirements of
the state law governing the Commission’s conduct, despite concrete notice that
their conduct was unconstitutional. (2ER 114-131). As such, these state issues
cannot be separated or analyzed independently from the Commissioners’ immunity
defenses. Therefore, the district court properly ruled the first factor was satisfied
based on the applicable case law and the allegations in the complaint.
2.

Constitutional Adjudication Can Be Narrowed By State
Ruling

It is clear that the administrative appeal could alter or narrow some of
the constitutional claims alleged in the complaint. As such, the district court’s
analysis was consistent with other land use decisions in this circuit. The district
court correctly relied on VH Property Corp., Sinclair Oil Corp. and C-Y Dev. Co.
v. City of Redlands, 703 F.2d 375 (9th Cir. 1983), all of which addressed
challenges to land use decisions and found that the second requirement of Pullman
abstention had been met. For Pullman to apply, the state court action need not
absolutely decide the constitutional issues, but merely narrow them. (ER 14)
(citing Sinclair Oil, 96 F.3d at 409). The district court’s opinion gives examples of
how each of the federal claims asserted in the complaint would be altered or
5
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narrowed by the eventual outcome of the administrative appeal, including (i)
Bridge’s due process claims that allege Bridge did not receive a full and fair
hearing under Hawaii law, and (ii) whether a temporary taking or permanent taking
occurred. (ER 9-14).
Regarding the Commissioners’ immunity claims, the district court
also correctly observed that it should refrain from ruling on the immunity claims
because “the administrative appeal could also affect judicial and qualified
immunity issues.” (ER 12). Issues regarding immunity from suit would
necessarily involve analysis of the role of the Commissioners under state law, as
well as the conduct of Commissioners as alleged in the complaint. Despite the
Commissioners’ argument that their immunity defenses do not involve a state law
question at all, see Principal Brief pg. 14, whole sections of their briefs are devoted
to analyzing the Commission’s governing statutes, applicable Hawaii case law, and
contested case hearings under state law. Therefore, the immunity defenses could
be greatly altered or narrowed by the state court ruling in the administrative
appeal. 5

5

Although the administrative appeal does not adequately address Bridge’s takings
and declaratory claims, it will decide the other statutory and constitutional claims
to potentially narrow and alter the applicability of the immunity defenses.
6
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State Law Issues Are Uncertain

The state law claims and defenses at issue in this case are uncertain. In
fact, other cases in this circuit have consistently held that claims related to land use
law satisfy this third Pullman requirement. See, e.g., Sinclair Oil Corp., 96 F.3d at
410; VH Property Corp., 622 F. Supp. 2d at 694; Kollsman v. Los Angeles, 737
F.2d 830, 836 n.18 (9th Cir. 1984) (abstaining under Pullman to allow state court to
decide questions of state land use planning); Santa Fe Land Improvement Co. v.
City of Chula Vista, 596 F.2d 838, 841 (9th Cir. 1979) (affirming district court’s
Pullman abstention of land use lawsuit against city for down-zoning oceanfront
property).
The Commissioners do not dispute that the question of whether the
Commission acted unlawfully presents uncertain issues of state law; instead, they
argue that there are no uncertain state law claims regarding their immunity
defenses. Principal Brief, pg. 16. Once again, the Commissioners are simply
wrong. Bridge’s complaint sufficiently pleads (with the support of the state court
administrative appeal order), egregious and repeated violations of state law
governing the role, purpose and function of the Commission. As such, the district
court was correct to find that there is no way to rule on the immunity claims
without a detailed analysis of the state law issues regarding the Commission.
Further, the immunity claims themselves are uncertain under state law, and the

7
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Commissioners admit no appellate authority in Hawaii exists for finding immunity
for the land use commissioners. Principal Brief, pg. 37.
Based on the above, all three requirements of Pullman doctrine are
met and the district court’s abstention is appropriate.
B.

The Court Should Remand the Case Back to State Court
The underlying basis for Bridge’s cross-appeal is that the district court

was correct to abstain under Pullman, but should have remanded all or part of the
case back to state court. Respectfully, the district court and the Commissioners fail
to show why remand would not be appropriate in this situation.
The Commissioners contend that there is no precedent for Bridge’s
proposed remand. However, applicable case law indicates that remand of the case
back to state court is consistent with VH Property Corp. and Ganz v. City of
Belvedere, as well as other district court cases that have analyzed this issue.
1.

VH Property Corp. and Ganz Support Remand

In VH Property Corp., Judge Morrow stayed the federal claims
pursuant to Pullman and then remanded the remaining state law claims back to
state court. 622 F. Supp. 2d at 969-970. Here, the district court was incorrect to
conclude that Bridge’s state law claims are already before a state court in the
administrative appeal, when Bridge’s most important claim—the regulatory
takings—is not part of the administrative appeal. (SER 1-38). As such, Bridge’s

8
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reliance on VH Property Corp. is proper because the administrative appeal is not
an adequate parallel proceeding that allows Bridge to pursue its takings,
declaratory judgment and injunctive relief claims. The administrative appeal does
not provide for damages or injunctive and declaratory relief. Further, the
administrative appeal does not include the early pretrial discovery that is necessary
in complex takings litigation.6 Therefore, the district court was incorrect to
distinguish VH Property Corp., because it is persuasive and can instruct this court
to remand back to state court.
Further, the Ganz case is highly instructive and shows how remand to
state court is appropriate to provide a proper forum to litigate state law claims.
Ganz v. City of Belvedere, 739 F. Supp. 507 (N.D. Cal. 1990). In Ganz, the
district court remanded the entire case back to state court, rather than stay the
federal claims and split the lawsuit. 739 F. Supp. at 510. Ganz further explains
how the federal claims, specifically the § 1983 claims, can be reserved in state
court so that the defendant is not deprived of a federal forum. See id. (citing
England v. Louisiana State Board of Medical Examiners, 375 U.S. 411, 421
(1964)).

6

Even if the Commission is successful in its administrative appeal, the takings
pretrial discovery will still be necessary. The administrative appeal will essentially
only determine if the taking was a temporary one or a permanent one.
9
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The Commissioners attempt to distinguish Ganz by claiming that such
reservation of federal jurisdiction is no longer valid under San Remo Hotel, L.P. v.
City & Cnty. of San Francisco, 545 U.S. 323 (2005). The Commissioners claim
they would be barred by issue preclusion from later defending their § 1983 claims
in federal court. See Third Brief, pg. 22. However, the Commissioners’ reliance
on Sam Remo is misplaced, and there is nothing to prevent them from reserving
their defenses for federal court. San Remo can be distinguished because there, the
plaintiff, not the defendants, initially attempted to reserve certain claims in state
court after the federal court abstained. Id. at 331. However, once in state court,
the plaintiff waived its reserved rights and actively pursued the federal
constitutional claims in state court. Id. at 331, 341. Therefore, under San Remo,
so long as the federal claims or defenses are reserved and not litigated, issue
preclusion will not apply.
Here, on the other hand, the Commissioners can reserve their defenses
to the § 1983 and other federal law claims in state court so long as they refrain
from litigating their immunity defenses. Therefore, remand to state court would
not deprive or preclude the Commissioners of an eventual federal forum to defend
the federal claims.

10
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Remand Provides Bridge With Necessary Remedies

The Commissioners fail to adequately rebut Bridge’s two critical
reasons for requesting remand back to state court.
First, the Commissioners do not directly discuss the most important
reason for Bridge’s request to remand to state court: the eventual takings litigation
in this case, whether temporary or permanent, must begin. Bridge has been
repeatedly harmed over the past decade, and is finally in the position to seek
compensation for its losses. Regardless of the decision to abstain on the federal
claims, or the outcome of the administrative appeal, the pre-trial litigation should
commence to avoid further prejudice to Bridge. In fact, starting the takings prelitigation now in state court will save further delay and move this case toward a
quicker resolution without undue risk of piecemeal litigation or prejudice to the
Commissioners.
Whether in state or federal court, the critical pretrial and discovery
components of the takings litigation can and should commence. For example, the
parties must retain appraisal experts to value the property and compute the
damages for the regulatory takings. Experts and party representatives must be
deposed, documents must be produced, and interrogatories must be propounded.
Further, there are multiple third-parties who will be necessary witnesses, including
but not limited to: DW Aina Le’a Development, LLC, the County of Hawaii,

11
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various financial institutions, and the Office of Planning. Indeed, this litigation
involves tens of millions of dollars in damages and decades of proceedings.
Bridge should not be prejudiced by several more years of delays before litigation
can even begin. Instead, the court should remand and allow the pretrial discovery
to commence while the administrative appeal winds its way through Hawaii’s
appellate courts.
Second, Bridge’s need for injunctive and declaratory relief is
concrete. The Commission’s unlawful conduct and subsequent state court appeal
created a dark cloud of litigation over the project, which was exacerbated by the
Commission’s refusal to re-open the docket and incorporate Bridge’s successful
administrative appeal ruling. (SER 37). The Commission is clearly attempting to
achieve through litigation tactics what it was unable to do in the underlying
docket—kill this project. Given the Commission’s history of unlawful conduct
toward Bridge, combined with the animus and malice shown by the individual
Commissioners in the past, it is essential that Bridge maintain an ability to seek
declaratory and injunctive relief. Without such injunctive and declaratory relief,
Bridge would have to file a whole new action if the Commission acted unlawfully
while the administrative appeal is pending.
Moreover, Bridge may need relief from the Commission or need reopen the docket to obtain approval for certain development while the

12
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administrative appeal is pending. Also, the County of Hawaii may require Bridge
or the Commission to provide certain approvals that will not be possible without
judicial action. As such, Bridge may require declaratory or injunctive relief while
the administrative appeal is pending.
3.

Additional Case Law Supports Remand

There is ample precedent for remand to state court after invoking
Pullman abstention. In addition to VH Property Corp. and Ganz, there are several
other cases with similar facts and claims where the district court abstained under
Pullman and then remanded the claims back to state court. See, e.g., Palmer
Trinity Private School v. Village of Palmetto Bay, 802 F. Supp. 2d 1322, 1327
(S.D. Fla. 2011) (invoking Pullman abstention and remanding lawsuit over
violation of zoning application that included § 1983 claims against the defendant
city); Moheb, Inc. v. City of Miami, 756 F. Supp. 2d 1370, 1374 (S.D. Fla. 2010)
(Pullman abstention and remand to state court after defendants removed lawsuit
regarding local land use zoning); Palivos v. City of Chicago, 901 F. Supp. 271, 273
(N.D. Ill. 1995) (remanding zoning application lawsuit that contained § 1983 claim
based on satisfaction of Pullman criteria and denial of supplemental jurisdiction);
Adminstaff, Inc. v. Kaiser, 799 F. Supp. 685, 690 (W.D. Tex. 1992) (Pullman
abstention and remand to state court for lawsuit that included § 1983 claims);
10 Palm v. City of Miami Beach, 2011 U.S. Dist. LEXIS 36330, 2011 WL

13
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1102791 (S.D. Fla. 2011) (invoking Pullman abstention and remanding back to
state court land use lawsuit that was previously removed); Project Patch Family
Therapy Ctr. v. Klickitat County Bd. of Adjustment, 2008 U.S. Dist. LEXIS
122335, 2008 WL 906078 (W.D. Wash. 2008) (abstaining under Pullman and
remanding lawsuit that includes state law claims and federal § 1983 claims); Clark
v. City of Gig Harbor, 2009 U.S. Dist. LEXIS 38524, 2009 WL 1046032 (W.D.
Wash. 2009) (applying Pullman abstention and remanding state law claims to state
court while retaining jurisdiction over federal claims). 7 Accordingly, precedent
supports remand of Pullman abstention cases that lack adequate state court
proceedings.
Further, the Commissioners’ incorrectly rely on Fireman’s Fund Ins.
Co. v. Lodi, 302 F.3d 928 (9th Cir. 2002), for the argument that remand is not
available. Third Brief, pg. 19. The discussion of remand in Lodi was dicta and
should be ignored because the court found that Pullman abstention was not
applicable, therefore, it never conducted a full analysis of whether remand was
appropriate. Id. at 941; see United States v. Westland Water Dist., 134 F. Supp. 2d
1111, 1133 (E.D. Cal. 2001) (citing Sarnoff v. American Home Prods. Corp., 798
F.2d 1075, 1084 (7th Cir. 1986) (Posner, J.)). Accordingly, the Commissioners’

7

Pursuant to Federal Rule of Appellate Procedure 32.1, unpublished opinions and
memoranda orders decided after 2007 may be cited. These opinions are attached
hereto as part of the Addendum of Unpublished Decisions.
14
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reliance on Lodi is misplaced and should not distract from the other cases that
remanded to state court after Pullman abstention.
This court should look to Bridge’s proposed stipulation to dismiss the
federal claims as a guide for how the federal claims can be stayed and the state
claims remanded. (SER 67-72). This stipulation was drafted by Bridge at the
behest of the district court, (SER 105), but the Commissioners would not agree to
Bridge dismissing the § 1983 claims without prejudice. (SER 74). Regardless,
this stipulation provides a guide to how the case should be remanded to state court,
specifically what claims should be included in the remand if this court follows VH
Property Corp. Therefore, all state law claims asserted in the Complaint, and
specifically enumerated below, should be remanded to state court for adjudication:
1.

Count I alleging Denial of Due Process of Law; Procedural Due

Process, Substantive Due Process, and Due Process Taking in violation of Article 1,
Section 5 and 20 of the Hawaii Constitution.
2.

Court II alleging Inverse Condemnation in violation of Article 1,

Section 5 and 20 of the Hawaii Constitution.
3.

Count III Discrimination In Application of Land Regulation

Laws; Denial of Equal Protection in violation of Article 1, Section 5 of the Hawaii
Constitution.
4.

Count IV Common Law Deprivation of Vested Rights.

15
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5.

Count V Equitable Estoppel.

6.

Count VII Violation of Hawaii Revised Statutes Chapters 91, 92

and 205 and Chapter 15-15 of the Hawaii Administrative Rules and Declaratory and
Injunctive Relief.
7.

Count VIII Unconstitutional Land Development Conditions in

violation of Article 1, Section 5 and 20 of the Hawaii Constitution.
8.

Count IX Injunctive and Declaratory Relief based on the above

state law claims.
9.

Count X Declaratory Relief pursuant to HRS § 632-1 and

Hawaii Rules of Civil Procedure, Rule 57.
Therefore, this court should remand all or part of this case back to
state court so that at the litigation can proceed.
C.

Remand Would Obviate The Need For This Court To Rule On
Commissioners’ Immunity Defenses
Based on the above, it is unnecessary to rule on the Commissioners’

immunity defenses at this time. This court can simply remand to state court after
abstaining, without reaching the immunity issues. The state court is more than
capable of ruling on the land use, zoning, and constitutional issues in dispute:

16
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State courts are fully competent to adjudicate constitutional challenges
to local land-use decisions. Indeed, state courts undoubtedly have
more experience than federal courts do in resolving the complex
factual, technical, and legal questions related to zoning and land-use
regulations.
San Remo, 545 U.S. at 347.
To avoid remand, the Commissioners awkwardly attempt to separate
the immunity issues from the rest of case, claiming that they are independent and
should be decided by this court. However, these issues cannot be separated
because Commissioners’ unlawful conduct was so extreme that it intertwined with
the underlying facts upheld by the administrative appeal ruling.
Further, the state court is in the best position to rule on the
Commissioners’ immunity defenses that heavily rely on state statutes and case law
that govern the Commission. If this court remanded the entire case back to state
court, there is no reason to doubt that the state court is more than capable of ruling
on the Commissioners’ conduct in light of the applicable Hawaii state case law and
governing statutes. Hawaii courts have not yet ruled on immunity for the Land
Use Commission, and there is no clear state law precedent regarding the
Commissioners’ clearly unlawful conduct. Therefore, it would be appropriate for
the state court to decide issues of first impression regarding the Commissioners’
immunity defenses and their violations of state statutes, regulations and
constitutional provisions.

17
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Regardless, this court should not grant immunity to the
Commissioners at the initial pleading stage. The complaint sufficiently pleads
allegations of repeated and knowing unlawful conduct by the Commissioners, as
well as animus, bias and malice. (2 ER 101, 102, 106, 110, 111, 113). Also, this
is not merely a situation of creative and aggressive pleading because these
allegations are supported by the administrative appeal ruling and state court’s
exhaustive review of the entire record. 8 (SER 1-36). The Commissioners’ bias,
animus, and knowing violation of the law subjects them to individual liability
under § 1983. Therefore, the Commissioners have not met their burden of proof as
public officials seeking immunity. See Buckles v. King County, 191 F.3d 1127,
1133 (9th Cir. 1999).
III.

CONCLUSION
Bridge respectfully requests that this court affirm the district court’s

Pullman abstention and remand all or part of the case back to state court. Further,
the Commissioners are not entitled to absolute or qualified immunity on the federal
or state law claims.

8

When public officials act as lawmaker, monitor of compliance, prosecutor, and
adjudicator, they loses their immunity because they no longer are acting like
judges. See Buckles v. King County, 191 F.3d 1127, 1133 (9th Cir. 1999); Lee v.
Waters, 4 Fed. Appx. 490 (9th Cir. 2001).
18

Case: 12-16076

05/28/2013

DATED:

ID: 8645307

DktEntry: 27

Page: 23 of 36

Honolulu, Hawaii, May 28, 2013.

/s/ Matthew C. Shannon
BRUCE D. VOSS
MICHAEL C. CARROLL
MATTHEW C. SHANNON
Attorneys for Appellee-Cross Appellant
BRIDGE AINA LE’A, LLC
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