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DEFENDANTS- APPELLANTS- CROSS APPELLEES ' THI RD BRI EF

| NTRODUCTI ON

Plaintiff filed this suit seeking mllions of dollars in
al | eged danmages from vol unteer nenbers of the State of Hawai ‘i
Land Use Comm ssion. These Individual Conm ssioners are entitled
to absolute quasi judicial imunity and qualified imunity. They
filed a notion to dism ss on that basis.

But the district court refused even to consider the notion
on the nmerits. |Instead the court incorrectly invoked Pull man
abstention, thereby refusing to rule at all and consigning the
| ndi vi dual Conmm ssioners to years with the shadow of this |awsuit
hangi ng over their heads.

This decision was and is wong. The federal courts shoul d
not abstain. The district court should have and this Court
should rule that the Individual Conm ssioners are inmmune from
personal liability and are entitled to dism ssal of all clains
agai nst them personally.
| . SUMMARY OF THE ARGUVENT?

Def endants contend that the district court erred in

! The State Land Use Conmission and official capacity defendants
are collectively referred to as the “Conmm ssion” or the “LUC "~

I ndi vi dual capacity defendants are referred to as “Indivi dual
Comm ssioners.” Al defendants collectively are referred to as
“def endants.”

2 This third brief omts the jurisdictional statenent, statenent
of the issues presented for review, statenent of the case,
standards of review, and statement of the facts. Defendants
respectfully refer this Court to their opening brief for these
itens.
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exercising Pull man abstention. |If this is correct, then the
sole issue on plaintiff’s cross appeal — whether all or
portions of the case should be remanded to state court — is
noot .

We therefore first discuss abstention. This discussion
is limted because plaintiff did not nmention the issue at all
ot her than incorporating the district court’s ruling.

We next show that plaintiff’s argunents on the nerits of
absolute and qualified imunity are wong and that the
I ndi vi dual s Conm ssioners are entitled to imunity.

Finally (for the sake of conpl eteness), we expl ain that
even if abstention is appropriate, no portion of the case
shoul d be remanded to state court.

I'1. ARGUVENT

A. THE D STRI CT COURT SHOULD HAVE AND TH S COURT SHOULD
RULE ON THE | NDI VI DUAL COW SSI ONERS' ENTI TLEMENT TO
| MMVUNI TY
Plaintiff makes no argunent as to the threshold issue on
this appeal — whether the district court should have abst ai ned
fromruling on the Individual Conm ssioners’ clains of absolute
and qualified imunity. Instead plaintiff does nothing nore than
refer this Court to the district court’s opinion. See second
brief, page 30 fn. 8.
Plaintiff’s approach deprives this Court of the benefit of a

true “adversarial process” that would allow the “issues and the

evidence [to] be clarified and shar pened by vi gorous
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presentations fromboth sides.” Gerlaugh v. Stewart, 129 F.3d
1027, 1051 (9th Gr. 1997) (Reinhardt J. concurring and
di ssenti ng)

In any event, plaintiff’'s strategic decision | eaves nothing
for defendants to respond to. Wth respect, the district court’s
decision to abstain was error. Absolute and qualified i mmunities
“are immunities fromsuit, not just from danages. See Mtchell v.
Forsyth, 472 U.S. 511, 525, 527, 105 S.Ct. 2806, 86 L.Ed.2d 411
(1985).” al-Kidd v. Ashcroft, 580 F.3d 949, 956 (9th Cir. 2009),
rev'd on other grounds and renmanded, 131 S. C. 2074 (2011).

To illustrate the point, defendants respectfully ask this
Court to posit that the exact issues had been decided by a state
court judge and plaintiff’s conplaint naned that judge as a
defendant. It is inconceivable that the district court would
have refused to rule as to the claimagainst a judge. But there
is no relevant difference between a hypothetical suit against a
judge and the actual suit against the Individual Conm ssioners.
The state court appeal does not address the issue of whether the
| ndi vi dual Conm ssioners were acting in a quasi judicial capacity
—indeed it is settled Hawai ‘i law that they were. Plaintiff’s
own conplaint admtted it.

If (as we now show) the Individual Conmm ssioners are
entitled to quasi judicial immunity or qualified immunity, then
by the very nature of those immunities, they are entitled to them

now rather than sone indefinite tinme in the future.
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B. THE | NDI VI DUAL COW SSI ONERS ARE ENTI TLED TO ABSOLUTE
QUASI JUDI CIAL | MMUNITY AS TO ALL FEDERAL CLAI MS AGAI NST
THEM PERSONALLY

Plaintiff’s argunment opposing |Individual Comm ssioners’
right to absolute imunity begins on page 36 of their brief. As
it didin the district court, plaintiff relies largely on Zansky
v. Hansell, 933 F.2d 677 (9th Cr. 1991). Defendants’ opening
brief already shows why that case is not applicable. Plaintiff’s
argunments do not overcone that show ng.

The Court in Zansky gave three reasons why the Oregon Land
Conservation and Devel opnent Conm ssion (LCDC) conm ssioners were
not entitled to quasi judicial immunity. The first two reasons
are indisputably inapplicable. Even plaintiff does not refer to
them relying solely on the third reason (second brief at 39):

And finally, unlike the professional
adm ni strative law judges in Butz, the LCDC
Comm ssioners are not insulated fromthe
agency that pronulgates the rules to be
applied. Instead, they are the sane
i ndi vi dual s who pronul gate the “goals” in the
first place; they conbine the functions of
| awmaker and nonitor of conpliance.

In a strained attenpt to apply this factor to our case,
plaintiff makes five argunents (second brief 39 - 41): 1) the
| ndi vi dual Conmm ssioners created the adm nistrative rules that
apply to all petitioners in any proceedi ng before the Conmm ssion;
2) the Individual Comm ssioners created all of the requirenents
and conditions for the project; 3) the Individual Comm ssioners

actively nonitored conpliance with their 2005 order and 2009

orders; 4) the Individual Conm ssioners anended the property’s
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| and use boundary to agricultural use, despite nunerous
procedural violations; and 5) Individual Comm ssioners allegedly
pl ayed “specific and integral role” in the process. None of
t hese points have nerit.
The I ndividual Conm ssioners did not create the
adm nistrative rules that apply to all petitioners in any
proceedi ng before the Comm ssion

This argunent is both untrue and irrel evant.

It is untrue because the |Individual Conmm ssioners did not
“create” any of the rules applicable to the Conm ssion generally
or the contested case specifically. Al of these rules were
passed | ong before any of them becane Commi ssioners.?

A second reason the argunent is untrue is because the
Comm ssi on does not “create” it own rules. These rules - |like
any admnistrative rules in Hawai ‘i - are adopted through an
el aborate rul e maki ng procedure detailed in Haw. Rev. Stat.

8§ 91-3 (2012). The process includes public input, review by the
Department of Attorney Ceneral, and approval by the Governor.

Besi des being untrue, plaintiff’s argunent is irrel evant -
the rules of procedure applicable to quasi judicial proceedings
are nothing |like the broad goals at issue in Zansky. Nbreover,
i ke the Comm ssion, courts also routinely adopt rul es of

procedure. Doing so does not neke the process any |ess judicial.

3 The LUC s rules, conpiled at HAR chapter 15-15 may be accessed
at http://luc. hawaii.gov/adm nstrative-rul es/unofficial-I|and-use-
commi ssion-rul es-chapter-15-15/ . This website gives the dates
of enactnent and anmendnent for nost of the rules. The nost
recent amendnments to the rules occurred in 2000.



Case: 12-15971 05/13/2013 ID: 8626166 DktEntry: 27 Page: 10 of 28

The | ndividual Comm ssioners did not create all of the
requi renents and conditions for the project

The goals of chapter 205 are established by the |egislature.
These goals are stated in the statute. Wen deciding whether to
reclassify land, the Comm ssion is tasked to determne - in a
quasi judicial process - whether those broad goals are net in a
particul ar case. The Comm ssion approves reclassification only
when it “finds upon the clear preponderance of the evidence that
t he proposed boundary is reasonable, not violative of section
205-2 and part 11l of this chapter, and consistent with the
policies and criteria established pursuant to sections 205-16 and
205-17.” Haw. Rev. Stat. 8§ 205-4(h) (Cum Supp. 2012).

The application of broad rules and goals to a specific set
of facts is a peculiarly judicial function. 1In this case, the
Comm ssion found that the goals were net and reclassified the
land in 1989 — | ong before any of the Individual Conm ssioners
took office. Conpl. T 11, ER 84. The Conm ssion set certain
conditions at that time, id., because the Conmission is
specifically authorized and directed as part of the
reclassification process to “inpos[e] conditions necessary to
uphold the intent and spirit of this chapter or the policies and
criteria established pursuant to section 205-17.” Haw. Rev.
Stat. 8§ 205-4(g) (2001).

These conditions are not the sanme as the “goals” referred to

i n Zansky.
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To the extent the Individual Comm ssioners actively
nmoni t ored conpliance with their 2005 order and 2009 orders, they
were conplying with Hawai ‘i | aw

The Comm ssion later, in another quasi judicial proceeding,
consi dered whet her those conditions were nmet. Again, it did so
as directed by statute. Haw. Rev. Stat. 8§ 205-4(g) (2001) (“the
comm ssion shall issue and serve upon the party bound by the
condition an order to show cause why the property shoul d not
revert to its fornmer land use classification or be changed to a
nore appropriate classification.”). Conplying with its enabling
statute does not make this case |ike Zansky.

The 1 ndividual Conm ssioners did not “amend” the property’s
| and use boundary to its original agricultural use, “despite
numer ous procedural violations”

Al of plaintiff’s so-called procedural violations turn on
one issue — whether reverting the property to its former |and use
classification as directed in Haw. Rev. Stat. 8§ 205-4(g) (2001)
is the sane as reclassifying the land in the first place pursuant
to section 205-4(a) and 205-4(h). See also Lanai Co., Inc. v.
Land Use Comin, 105 Haw. 296, 318, 97 P.3d 372, 394 (2004):

But the legislature granted the LUC t he
authority to inpose conditions and to down-
zone land for the violation of such
conditions for the purpose of “uphol d[ing]
the intent and spirit” of HRS chapter 205,
and for “assur[ing] substantial conpliance
with representations nmade” by petitioners.
HRS § 205-4(g) . . . Consequently, the LUC
nmust necessarily be able to order that a
condition it inposed be conplied with, and
that violation of a condition cease.

The Conmmi ssion — advised every step of the way by its
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attorneys fromthe Departnent of Attorney General — understood
that reversion is not the sane as reclassification. This
di sagreenent explains every one of the alleged “violations.”

In any event, plaintiff’s argunent proves nothing. It does
not change the undi sputed fact that the reversion was
acconpl i shed in quasi judicial proceedings that spanned nonths of
extensi ve hearings, notions practice, and neetings. See e.g.
Conpl. ¢ ¢ 37-40, 44, 45, 50, 60, 61, 75, and 81-124, ER 79 et
seq. Plaintiff itself specifically alleged that the decision to
revert was made by way of a contested case hearing. Conpl. at 1
1 40 and 44, ER 92:

40. Also, the Order to Show Cause
specifically stated that “the
Comm ssion wi Il conduct a hearing on
this matter in accordance with the
requi renents of Chapter 91, Hawali
Revi sed Statutes, and Subchapters 7 and

9 of Chapter 15-15-, Hawaili
Adm nistrative Rules.”

* * *

44. On January 9, 2009, the hearing on the
Order to Show Cause commenced before
the Comm ssion. The Order to Show
Cause hearing was a “contested case”
under HRS Chapter 91.
See second brief at 11 (“the hearing on the order to show cause .
was a contested case”).
A contested case is by its very nature a judicial procedure.
Kani akapupu v. Land Use Conin, 111 Haw. 124, 140, 139 P.3d 712,
728 (2006) (Acoba J. dissenting): “[T]he LUC was perform ng an

adj udi catory function which is inherent in a contested case
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hearing.” Plaintiff’s disagreenent as to the exact requirenments
of the quasi judicial proceeding does not change the fact that it
was a quasi judicial proceeding.

I ndi vi dual Comm ssioners allegedly played “specific and
integral role[s]” in the process

Plaintiff’s point seens to be that the Individual
Comm ssioners were biased against it. The Individual
Comm ssioners’ disagree. To the extent Individual Comm ssioners
wanted to “inpose consequences” for violation of conditions,
second brief at 22, doing so is sinply their job under Haw. Rev.
Stat. 8§ 205-4(g) (2001) (“absent substantial commencenent of use
of the land in accordance with such representations, the
comm ssion shall issue and serve upon the party bound by the
condition an order to show cause why the property shoul d not
revert to its fornmer land use classification or be changed to a
nmore appropriate classification.”).

In any event, judicial immunity would be neaningless if the
nmere allegation of bias was sufficient to thwart it. Therefore
the applicable lawis clear — “Judges’ imunity from civi
l[iability should not be ‘affected by the notives with which their

judicial acts are perforned. Ashel man v. Pope, 793 F.2d 1072,
1075 (9th GCr. 1986) (en banc) (citing C eavinger v. Saxner, 474
U. S 193, 199-200 (1985) (quotations omtted)).

Ashel man noted that “policy considerations favor a |i beral

application of [judicial] inmnity.” 1d. at 1078. It held that

to effectuate the policy considerations behind judicial immunity
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“we Wi ll broadly construe the scope of immunity.” 1In pursuit of
t hese goals, the Court upheld judicial imunity on pl eadi ngs that
go far beyond those at issue here.

Ashel man itsel f upheld dism ssal of a conplaint that accused
a judge of conspiracy and bribery. “To foreclose immunity upon
al l egations that judicial and prosecutorial decisions were
condi ti oned upon a conspiracy or bribery serves to defeat these
policies.” 1d. The Court also cited with approval cases
alleging “bad faith, personal interest or outright mal evol ence.”
Id. at 1077.

After its failed references to Zansky, plaintiff reiterates
(second brief at 41-43) its allegations that the Comm ssion and
| ndi vi dual Conmm ssioners did not correctly follow procedures
required in a contested case.

Again (as pointed out above) this is irrelevant. The
question is whether the proceeding at issue is “judicial in
nature.” Ashelman, 793 at 1075. “The factors relevant in

determ ning whether an act is judicial ‘relate to the nature of

the act itself, i.e., whether it is a function normally perforned
by a judge, and to the expectations of the parties, i.e., whether
they dealt with the judge in his judicial capacity.”” 1d. citing

Stunp v. Sparkman, 435 U.S. 349, 362 (1978). The Court went on:

To determine if a given action is judicial,

t hose courts focus on whether (1) the precise
act is a normal judicial function; (2) the
events occurred in the judge's chanbers; (3)
the controversy centered around a case then
pendi ng before the judge; and (4) the events

10
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at issue arose directly and i medi ately out
of a confrontation with the judge in his or
her official capacity. See

793 F.2d at 1075-76.

Here, the Conm ssion’s proceedi ngs were required by Hawai ‘i
law to be by way of contested case, a quasi judicial proceeding
under Hawai ‘i |law. Disagreenent as to the exact procedures
required in the contested case is irrel evant.

Plaintiff next (second brief 43) unsuccessfully attenpts to
di stingui sh Buckles v. King County, 191 F.3d 1127 (9th G r
1999). Plaintiff argues that the “Comm ssion’s order to show
cause did not have the characteristics of a traditional
adversarial proceeding” and ‘the Comm ssion’s proceedings in this
case had few if any characteristics of the judicial process.”

This argunent fails to acknow edge plaintiff’s own adm ssion
that the decision to revert was nade by way of a contested case
hearing. Conpl. at T ¥ 40 and 44, ER 92-93; second brief at 11

Nor does plaintiff deny the nountains of process and
opportunities to present evidence pointed out in its own
conplaint. See e.g. Conpl. T § 37-40, 44, 45, 50, 60, 61, 75,
and 81-124, ER 79 et seq.

The fact that the proceedi ngs were not conducted the way
plaintiff wanted may or may not have been error. But plaintiff’s
di sagreenent does not nean the Comm ssion acted in the “clear
absence of all jurisdiction.” Ashelnman, 793 F.2d at 1075.

Plaintiff’s only argunent as “to insulation from political

11
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influence” is that “for the first tinme ever, the Governor’s
O fice of Planning was publicly advocating that the Conm ssioners
kill an ongoi ng affordable housing project.” Second brief at 46.
Even if the OP reflects the Governor’s w shes, the Governor does
not have the power to renpve conm ssioners or shorten their term
except in very limted circunstances. See generally opening
brief at 27-28.

Finally, plaintiff argues that the Comm ssion “wllfully
di sregarded their own | ongstanding precedent.” Second brief at
46. This apparently restates plaintiff’s allegation of a “class
of one” equal protection claim The Conm ssion di sagreed as to
the applicability of the alleged precedent. But even accepting
for purposes of this notion only that plaintiff is right and that
there is no rational basis for the difference in treatnent, the
error does not abrogate the imunity.

Judicial imunity applies no natter how “erroneous the act
may have been, and however injurious in its consequences it may

have proved to the plaintiff.” Ashel man v. Pope, 793 F.2d 1072,
1075 (9th Cr. 1986) (en banc) (citing C eavinger v. Saxner, 474
U. S 193, 199-200 (1985) (quotations omtted)). |If judicial

i mmunity vani shed every tinme the judge or tribunal disagreed with

a party’'s appeal to precedent, then imunity woul d never exist.

12
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C. |IN ADDI TION OR I N THE ALTERNATI VE, | NDI VI DUAL
COMW SSI ONERS ARE ENTI TLED TO QUALI FI ED | MMUNI TY AS TO
ALL FEDERAL LAW CLAI M5 AGAI NST THEM PERSONALLY

Whether a right is clearly established for
t he purposes of qualified imunity “depends
substantially upon the | evel of generality at
which the relevant ‘legal rule’ is to be
identified.” Anderson v. Creighton, 483 U. S.
635, 639, 107 S.C. 3034, 97 L.Ed.2d 523
(1987). The right nust not be stated as a
broad general proposition, but rather nust be
defined with enough specificity to put a
reasonabl e officer on notice that his conduct
is unlawful. Reichle v. Howards, — U S. ——
-, 132 S.C. 2088, 2093-94, 182 L.Ed.2d 985
(2012); cf. Hope, 536 U. S. at 741, 122 S.Ct
2508 (holding that “general statenments of the
| aw are not inherently incapable of giving
fair and clear warning” to officers even
where their specific conduct has not
previ ously been held unlawful) (quoting
United States v. Lanier, 520 U S. 259, 271
117 S.Ct. 1219, 137 L.Ed.2d 432 (1997)). A
right can be clearly established despite a
| ack of factually anal ogous preexisting case
law, and officers can be on notice that their
conduct is unlawful even in novel factual
ci rcunstances. See Karl v. City of Mountl ake
Terrace, 678 F.3d 1062, 1073 (9th Cr.2012).
The relevant inquiry is whether, at the tine
of the officers' action, the state of the |aw
gave the officers fair warning that their
conduct was unconstitutional. Hope, 536 U. S.
at 741, 122 S.Ct. 2508. W nust assess the
legal rule “in light of the specific context
of the case, not as a broad general
proposition.” Saucier, 533 U S. at 201, 121
S.Ct. 2151.

Ford v. City of Yakima, 706 F.3d 1188, 1195 (9th G r. 2013).

This discussion is directly applicable here. The law as to
due process and equal protection (class of one) is well
established at a high I evel of generality. But in this case, the

| ndi vi dual Commi ssioners were exercising their statutory

13
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discretion to decide this case. Haw. Rev. Stat. 8§ 205-4(9)
(2001) (“The comm ssion may provide by condition that absent
substantial commencenent of use of the land in accordance with
such representations, the conmm ssion shall issue and serve upon
the party bound by the condition an order to show cause why the
property should not revert to its fornmer |and use classification
or be changed to a nore appropriate classification.”).

The 1 ndi vidual Conm ssioners could not have known t hat
daring to disagree with plaintiff as to howto apply this
di scretion would subject themto mllions of dollars in potenti al
personal liability. See Towery v. Brewer, 672 F.3d 650, 660 (9th
Cr.), cert. denied, 132 S. . 1656 (2012):

The cl ass-of-one doctrine does not apply
to forns of state action that “by their
nature involve discretionary decisi onmaki ng
based on a vast array of subjective,

i ndi vi dual i zed assessnents.” Engqui st v.
Oregon Dep't of Agric., 553 U S. 591, 603,
128 S.Ct. 2146, 170 L.Ed.2d 975 (2008). “In
such cases,” the Court noted,

the rule that people should be ‘treated
al i ke, under |ike circunstances and
conditions' is not violated when one
person is treated differently from

ot hers, because treating |ike
individuals differently is an accepted
consequence of the discretion granted.
In such situations, allowi ng a chall enge
based on the arbitrary singling out of a
particul ar person would underm ne the
very discretion that such state
officials are entrusted to exerci se.

14
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Plaintiff’s main case, Cerhart v. Lake County, Mont., 637
F.3d 1013 (9th Cr.), cert. denied, 132 S. C. 249 (2011),
supports the Individual Comm ssioners as to the due process
claim The Individual Conm ssioners would have no reason to
think that plaintiff had a property right to keep the | and use
classification wthout conplying with provisos that had al ways
condi tioned that classification.

As to equal protection, Gerhart is not applicable because
t he I ndividual Conm ssioners were exercising their discretion in
a quasi judicial proceeding. See Towery, id.

Mor eover, Cerhart was not filed until March 18, 2011, and
certiorari was not denied until October 3, 2011. To the extent
the case clarifies or changes circuit |law and rai ses an issue as
to Enqui st (“The cl ass-of-one doctrine does not apply to forns of
state action that ‘by their nature involve discretionary
deci sionmaking ”) it was not available to the Individual
Comm ssioners (or their |lawers at the Departnent of Attorney
Ceneral) at the tinme the Conmm ssion -

e issued its Order to Show Cause (“0OSC’) on Septenber 18, 2008

(Conpl . T 37, ER 92)

e adopted the OSC on April 29, 2009 (Conpl. § ¥ 48-50, ER 94-

95)

e filed its order rescinding OSC on condition precedent on

Sept enber 28, 2009 (Conpl. ¥ 60, ER 97)

15
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e kept the GSCin place on July 1, 2010 (Conmpl. T § 73-76, ER

100-101)

e voted to revert the property to agriculture classification

on January 20, 2011 (Conpl. ¥ ¥ 90-96, ER 105-106)

e approved the formof the order doing so on March 10, 2011

(Conpl. ¢ ¢ 100-103, ER 107)*

The only action taken after Gerhart was filed (and even this
was before denial of certiorari) was to finalize the order on
April 21, 2011 (Conpl. T T 111 and 119, ER 109 and 111).
Therefore, at the tine the Individual Conm ssioners acted Cerhart
was not available to either themor their attorneys as clearly
established | aw and does not affect their right to qualified
immunity. See Anderson v. Creighton, 483 U S. 635, 640 (1987)

(“in the light of pre-existing | aw the unl awf ul ness nust be

apparent”) (enphasis added).

At a mninmm Enquist “injected uncertainty into the | aw
such that it was not clearly established that the |Individual
Comm ssioners violated plaintiff’s rights by exercising their
statutory discretion. Reichle v. Howards, 132 S.Ct. 2088, 2096 -

2097 (2012).

41t should be noted that not all of the Individual Conm ssioners
participated in all those deci sions.
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D. I NDI VI DUAL COW SSI ONERS ARE ENTI TLED TO ABSOLUTE
JUDICI AL | MUNITY AND STATUTCRY | MVUNI TY/ QUALI FI ED
PRI VI LEGE AS TO ALL STATE LAW CLAI M5 AGAI NST THEM FOR
DAVAGES, | NCLUDI NG JUST COVPENSATI ON

Plaintiff advances five cursory points opposing state | aw
immunity and privilege. None of the five have nerit.

First, the absence of a Hawai ‘i suprenme court case directly
on point does not nean this Court cannot or should not rule as to
absolute immunity. Rather:

In the absence of such a decision, a federal

court must predict how the highest state

court woul d decide the issue using

i nternedi ate appel | ate court deci sions,

deci sions fromother jurisdictions, statutes,

treatises, and restatenents as gui dance.
Trishan Air, Inc. v. Fed. Ins. Co., 635 F.3d 422, 427 (9th G
2011).

Second, plaintiff does not directly dispute that quasi
judicial immunity should apply to the state clains in the sane
manner as to the federal clains. Plaintiff does not address or
di spute that Hawai ‘i case | aw extends quasi judicial immunity to
court - appoi nted psychiatrists, probation officers, prosecutors,
and court appointed receivers — all based on federal |aw
pri nci pl es.

Based on the cases cited in the opening brief, the nost
reasonabl e prediction is that quasi judicial imunity will apply
to state clains the sane as it does to federal clains.

Third, it is true that Haw. Rev. Stat. 8§ 26-35.5(b) does not

apply to constitutional clains. But there is no direct cause of
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action for state constitutional clains. Figueroa v. State, 61
Haw. 369, 381-382, 604 P.2d 1198, 1205 (1979). There is no
Hawai ‘i equi val ent of a Bivens action and no Hawai ‘i statutory
right conparable to section 1983.

Moreover, if there was a claimfor violation of the state
constitution and even if the Individual Comm ssioners did not
have statutory immunity or a privilege, they would in any event
have a common | aw privilege under Hawai ‘i case | aw.

Fourth, plaintiff fails to point to any allegation in its
conplaint to support a claimthat the Individual Conmm ssioners
acted with “a malicious or inproper purpose,” Haw. Rev. Stat. 8§
26-35.5(b) (2009), or that they were “notivated by malice and not
by an ot herwi se proper purpose.”

The best they can do is a generalized reference to pages of
the conplaint rather than allegations or paragraphs. These pages
do not contain plausible, non conclusory facts as to malice or
i mproper purpose. Ashcroft v. Iqgbal, 556 U S. 662, 678 (2009).
At the very nost, the allegations are “nerely consistent with”
potential liability. But that is not enough. The allegations
are also “conpatible with, but indeed [] nore likely expl ai ned
by,” 556 U.S. at 680, the Individual Comm ssioners’ good faith
belief that they were acting lawfully in discharge of their |egal
responsibilities. The allegations, therefore, “stop[] short of
the line between possibility and plausibility of “entitlenent to

relief.”” 1d. (citation omtted).
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E. TH S CASE CANNOT BE SENT BACK TO STATE COURT

W turn nowto plaintiff’s claimthat all or part of this
case should be remanded back to state court. O course this
guestion is noot if the Court agrees with the Individual
Conmi ssioners that abstention is not warranted.

In no event should the Court remand any clainms to state
court. The rule with respect to Pullman abstention is quite
cl ear.

| f a court invokes Pullman abstention, it

shoul d stay the federal constitutional

gquestion “until the matter has been sent to

state court for a determ nation of the

uncertain state |law i ssue.” Erwin

Cheneri nsky, Federal Jurisdiction, 8§ 12.2.1,

at 737 (3d ed. 1999).
Fireman's Fund Ins. Co. v. Gty of Lodi, California, 302 F.3d
928, 940 (9th Cr. 2002).

No Ninth Crcuit® case suggests that this clear rule is
i nappl i cabl e because the case was originally filed in state court
and properly renoved as of right. Nor should there be a
difference. Plaintiff pleaded federal |aw clains against the
| ndi vi dual Commi ssioners. No one di sputes that defendants
properly renoved, as was their right.

There is no policy reason or equitable reason to remand al

or part of the case. Plaintiff’s argunents are unpersuasive. To

the extent plaintiff wi shes to proceed now with its taking claim

O any other circuit so far as our research has found.
Plaintiff cites no circuit court case. |Its district court cases
are unpersuasi ve as di scussed bel ow.
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(second brief at 32), that claimcan proceed in federal court
just as easily as in state court. There is no need or reason to
remand in order to proceed with the taking claim The claimhas
just as little merit in either court.

Plaintiff’s alleged fear that it m ght need injunctive or
declaratory relief “if the Conm ssion takes further steps to
interfere with the project” (second brief at 34) is nothing nore
(or less) than raw specul ation. The state court has already
reversed the Comm ssion’s ruling. Nothing the Conm ssion has
done since then in any way indicates that it intends to
di srespect that ruling.

This Court should not lightly assune that state actors
intend to act unlawfully. Even if the Conm ssion’ s past actions
were wongful (hotly disputed of course) there would still have
to be sone plausible basis that the threat was on-going or |ikely
to be repeated. City of Los Angeles v. Lyons, 461 U S. 95
(1983).

Contrary to plaintiff’s argunment (second brief at 35) remand
is highly unfair to defendants. If all the clains are remanded,
t hen defendants are deprived of their clear right to have the
federal clains decided in federal court.

If only sonme of the clains are remanded, then either the
parties have to litigate the case twce or the federal suit is

barred altogether by claimand issue preclusion doctrines. San
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Renb Hotel, L.P. v. Gty & Cnty. of San Francisco, Cal., 545 U. S.
323, 348 (2005).

Plaintiff’s harmfromdelay is limted at best. |If it
prevails on a taking claim it wll presumably seek interest to
conpensate it for any delay. |ndeed, an odd aspect of this case
is that (by plaintiff’s own adm ssion) it has at nost a tenporary
taking claimat this point. |If plaintiff litigated that claim
only to lose the state court appeal, then presumably its all eged
per manent taking claimwould be |lost forever. At a mninmm that
claimwould require additional litigation.

There is no precedent whatsoever for plaintiff’s proposed
remand in the circunstances of this case. Plaintiff’'s reliance
on VH Prop. Corp. v. Cty of Rancho Pal os Verdes, 622 F. Supp. 2d
958 (C.D. Cal. 2009) is msplaced. As the district court
recogni zed:

The present case differs in a significant
manner from VH Property. VH Property viewed a
remand as necessary to put the state clains
before a state court for its decision. By
contrast, in the present case, the heart of
the state clains is already before a state
court in Bridge's adm nistrative appeal. The
adm ni strative appeal is likely to be highly
rel evant to, and possibly determ native of,
many of the state clains in the present case.
Thus, the rationale in VH Property for
remandi ng state clains pursuant to Pull man
does not have the same force in this case.

Bridge Aina Le'a, LLC v. Hawaii Land Use Commi n, 2012 W. 1109046

(D. Haw. 2012).
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Ganz v. Gty of Belvedere, 739 F. Supp. 507 (N.D. Cal. 1990)
is inapplicable for the sanme reason — a separate state court
proceeding is already pending. In addition, defendant in Ganz
conplained “that if the Court were to renmand the entire action to
state court, they would |lose their statutory right under 28
US. C 8§ 1441(b) to have plaintiff’'s federal clains adjudicated
by a federal district court.” The court in Ganz did not think
this was a probl em “because defendants may preserve their right
to federal district court adjudication of plaintiff's federal
clains by making a reservation on the state court record.

Engl and, supra, at 421, 84 S.Ct. at 467-68." 739 F. Supp. at
510.

Even if this was correct in 1990, it is not an option now
because of the Suprene Court’s ruling in San Renp Hotel, L.P. v.
Cty & Cnty. of San Francisco, Cal., 545 U S. 323, 348 (2005)
(Rehnqui st J concurring) (“it is quite clear that they are now
precluded by the full faith and credit statute, 28 U S.C. 8§ 1738,
fromrelitigating in their 42 U S.C 8 1983 action those issues
whi ch were adjudicated by the California courts”).

In Palnmer Trinity Private School, Inc. v. Village of
Pal nretto Bay, Florida, 802 F.Supp.2d 1322 (S.D.Fla. 2011) (second
brief at 31) the court found that Pull man abstenti on was
appropriate and remanded w t hout any di scussion or analysis as to

why abstention required remand.
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I1'1. CONCLUSI ON

For the reasons stated in their opening brief and in this
brief, defendants ask this Court to dismss all clainms filed
agai nst the Individual Conm ssioners and enter judgnent in their
favor, and to remand to the district court for further
proceedi ngs wi thout abstention and in conformty with this
Court’s ruling.

DATED: Honol ulu, Hawai ‘i, May 13, 2013.

/sl WlliamJ. Wnhof f

Deputy Attorney Ceneral

Attorney for DEFENDANTS- APPELLANTS-
CROSS APPELLEES
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