






























































APPENDIX 1

Ordinance No. 3418 (the "Ordinance"), atfached as Exhibit A to the

Plaintiffs' First Amended Complaint and Exhibit 8 to Plaintiff's Concise Statement

of Facts Tiled separately herewith ("CSOF"), requires any developer that seeks to

build five or more units on its land must do one of the following things:

1. Build and sell one "affordable" unit for each "market" unit sold

(unless the majority of units will sell for less than $600,000, in which case the

developer must dedicate 40%o of the project as affordable);

2. Dedicate half of the units as affordable rentals for the life of the unit:

3. Pay an "in lieu" fee at the rate o1307o of the total project sales;

4. Donate unimproved land valued at2007o of the in-lieu fee; or

5. Donate improved land valued at 1007o of the in-lieu fee.

See Ordinance, at $ $ 2.96.040, 2.96.060, 2.9 6.07 0.

The affordable sale requirement (#1, above) requires the developer to either

sell the units to income-qualified individuals selected by lottery at prices calculated

by reference to the median household income, or convey the units to a "qualified

housing provider" approved by the County. Ordinance at gg 2.96.040(BX3);

2.96.060,2.96.090. "Affordable" unit buyers are subject to deed restrictions and

resale limitations that require the unit to stay affordable for 25 years. Id. at

ç 2.96.060(D). If an affordable unit buyer re-sells his or her unit within that
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period, the resale price is set by appraisal, and the lottery winner will enjoy 257o of

the appreciation in the fair market value of the unit, as will all subsequent

purchasers. After 25 years, the last purchaser will be free of all such constraints.

Ordinance at $ 2.96.060(G). In the event of foreclosure, the County (not the

developer) must be given a first option to repurchase the unit. Id. at $ 2.96.060(H).

The affordable rental requirement (#2, above) requires the developer to

pennanently dedicate or convey to a qualified housing developer half of its units as

affordable rentals through deed restrictions that are in effect for "the life of the

unit." Ordinance at $ 2.96.070(A), (E). Rental rates are fixed by the Ordinance.

Id. Such rates are binding on all owners and their successors through deed

restrictions, but lessees are unconstrained by the Ordinance from assigning or

subleasing their units or portions thereof at market rates. Id.

Any in-lieu fees or donations of land (##3 , 4 or 5, above) must be approved

by the County Council. Ordinance at $ 2.96.040(BX4). The required exactions

must be documented in a "residential workforce housing agreement" executed

prior to the issuance of a building permit. Id. at S 2.96.080. The mandatory

residential workforce housing agreement must then be recorded with the State of

Hawaii Bureau of Conveyances or Land Court, as applicable, where it "runs with

the land" as a lien against each unit in the project. Id.
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All "affordable" unit sales prices and rental rates are calculated under the

Ordinance without administrative/executive discretion pursuant to set formulas tied

to HUD guidelines. CSOF at[l27. The only developer incentive provided under

the Ordinance is a so-called "expedited" permit review process with specific terms

and time-tables. Ordinance at $ 2.96.140. Contrary to common practices for such

exactions ordinances, the Ordinance does not provide for any density bonus to the

developer. Id.
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